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O F 

CASES 

ARGUED AND DETERMINED 

IN THE 

HIGH COURT OF CHANCERY. 



:S 



Gafcoine v. Douglas. ,^ M,y ^.-c. 

ALE of a plantation at St. Chri/lophcr's decreed for 
fatisfaftion of money charged on ic. 



Kay V. Banks. 
Injunction granted to flay cutting down fapplins, ' 

wavers, and fruit trees. ^ . 'fc- , ' 



Tothil V. Piit. ,, ^ 

II, 12 May and 

J^OBERT rotbilVrq. waspoffeffed of 4000/. Bank ftock, jy^^^/JJ^'o. 
fix Exchequer orders, and four leafehold houfes. s.c. 
He by will, after devifing his real eftates, gave the ^]J^c7aliri. 
Bank ftock. Exchequer orders, and leafehold houfes, f«ion in a win 

* was apcrpctuity. 

10 Sir William Pinfent for life ; and after his death to 
pay the intereft to Leonora Pinfent during her life, and 
after her death to the heirs male of her body lawfully 
begotten for ever ; and for want of fuch iffue, to the 
plaintiiF, and if the plaintiff married and had iffue, tp^ 
his heirs male for ever ; and for want of fuch iffue, 
he gave the fame to /. S. 

And his diamond ring, gold repeating watch, plate, 
and books, the teftator directed fliould be kept fafe,' 
^ Vol. II. A2— Ee8* until 
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nfiiiv. Pitt, until it was apparent who, by virtue of his will, would 
"^-"^^^^ have a right to enjoy his eftate. 

Afterwards Sir fVilliam Pinfent died, and by his 
will devifed all his eftates to the defendant the E^arl of 
Chatham. 

And under this will the defendant claimed and pof- 
ielTed, amongft other things, the Bank Stock, Exche- 
quer orders, leafehold houfes, and diamond ring, 
watch, plate, &c. 

The plamtiff filed his bill to have the faid Bank 
Stock, Exchequer orders, and leafehold houfcs tranf- 
ferred and afligned to him. 

The queftioii in the caufe was, whether the limita- 
tion in the will was not, in eflfeft, a perpetuity. 

The caufe was heard before Sir Thomas Sewel 
M. R., and the bill difmifled. 

It came on before the Lords Commiffioners Smithy 
Ajlon^ and Bathurjl, upon an appeal, and ftood this 
day for judgment. 

Lord Chief Baron Smithy after Rating that part of 
the will on which the queftion arofe, proceeded thus : 

The rule for the conftruftion of wills is, that they 
fliall take place, if agreeable to the rules of law, 

A limitation that will create a perpetuity is void ; 
therefore per fonahy cannot be bound. 

The queftions are, what was the intent of the tcfta- 

tor ; and whether his intention will create a perpetuity ; 

whatever may be his intention, no operation of law will 

,^ ,• ^xe ffiveaneftacetailinthepremifes:In;f>Wv.Fri?«(tf)} 

I P. w«i. 132. and Villers v. Villers (*), it was fo determined. 

^It'fo's'.'''' If this cafe doth not diflfer, I fliall think myfclf 

bound by thofe determinations. 

It is plain the teftator meant to give Mifs Leonora 
Pinfent only an eftate for life j it is plain that heirs 

•' of 



A.D* I770-] IN CHANCfiRY. 433 

of the body are words of purchafe ; and therefore I T^thi^i.rut. 
am of opinion, the order of difmiflion was wrong. ^ 

Lord Baihurjl C. faid further, that heirs male of 
the body, muft be conHdered as children. 

Therefore the order of difmiflion was reverfed, and 
the Bank Stock and Exchequer orders, weredirefted. 
to be transferred to the Accountant General, and 
the intereft paid to the plaintiff for life. 

And the money produced by the fale of the leafe- 
hold houfes, to be paid into the Bank, and laid out 
in Bank annuities, and the intereft paid to the plain- 
tiff for life. 

And* the Mafter was to enquire into the value of 
the large diamond ring, gold watch, &c. direded by 
the will of the teftator, Robert Tstbil^ to be kept fafe, 
until it was apparent, who, by virtue of his will, would 
have a right to enjoy his eftate, and to compute inte- 
reft, on what he fhould find to be the value thereof ; 
which value and intereft were to be paid into the 
Bank, and laid out for the benefit of the peffon, to 
whom they Ihould thereafter belong. 

The cafes cited on the part of the plaintiffs, were 
Leacock v. Spooner ; fVard v. Bradley^ 2 Vem. 23 ; 
Smith y, Cleaver y 2 Vem. 38, 59 ; Fonnereauv. Cleaver^ 
Eajler Term 1754 ; Wacbel v. Wachely 1 Chan. Cqfes^ 
130; Ward V. Saunders J Forre/ier*s Reports y 135; 
yones V. fVeftcombej 1 Eq. Ca. Ab. 245 ; Stanley v. 
Lee^ Michaelmas Term 1 732 ; 2 P. Wms. 686 ; Saber^ 
ton V. Saberton^ ForreJler^% Reports^ 235, and 2 Stra. 
1072, Michaelmas 1736 j Gower v. Grovefnor^ 2 E^. 
Ca. Ab. 327. 

The cafes cited on the part of the defendaDt, were 
Backboufe v. Bellingbam, Poll. 33, 16 Chas. 11. ; 

.VpL.I. . Ff Burie/s 
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^•^^"^'^^''' Burgefs V. nurgefsi i Mod. 114; Htgpns v. Baiwler, 
I P.fFm.gSi Hordell v. Bu/y iDwkt of NewcaftlcY. 
Pelbami Bullock v. Knight^ i Chancery Cafes y 265; 
Tbeebridge v. Kiliurne, 1750 } a Fg/; 433. 



•frim-iy^o. 



(tf) Harman v. 
Spottcfwood, 
28 June X773, 



Peacock V. ik&^ Kericber 

fjPoN hearing the eaufc, an iffue was dire^ed : the 
defendant having made default, a doubt arofe a» 
it was not a folemn judgment, but only an interlocu- 
tory order to faiisfy the confciencc of the Court, 
whether the defendant ihouM have a day to (hew 
caufe againft it; by the diredion of the Lords Com- 
miifioners Stnith^ Jfion, and Bathurji^ I attended Sir 
Thomas Sewil M. R. for his opinion j he was clear 
the order fliould be niji. 

Upon making this opinion known to the Lords 
Commiffioners, they perfedlly coincided with his Ho- 
nour, and diri3:6ted the order to be niJi (a). 



Salway v. Salwayi 



Ambi.692. s.c« 



11 & 13 Nov. 

1 770. Lordt 
Comnoiffionert 
Smith, Baihurft, , j. 

iind Afton. ^ 'The plaintiff, the widow of Mr. Salway ^ her fecond 
hufband, brought her bill to have an account 
On a quefiioii taken of the arrears of a rent charge, due at MicbaeL 
of'arentcbl^e 171^/ ^TS7> ^^ ^hc time of thc death of her firit huf. 
Kfc^TmV!lnr« band Mr. Cariwrighii and silfo to be paid the fum 

lift" nd 'and* ^^ ^53^* S'^ ^^^ ^^ ^ judgment recovered by her 
montydueona late father, of whom (he was the furviving execifc. 

judgment re- , 

covered ty her triX* 

Hit father, of 

whom file wat furviving executrix, belonged to the phintiff| or to the rcpttfe&titiYet of her late 

hufbaiid) held they belonged to the phintiff; «s hia widoW^ 

The 
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The queftion in the caufe was, whether the rent Saiv^yy,stJ* 
charge due at the death of the faid Mr. Cartwrigbt^ ^'^' , 
Was a furviving debt to the wife ; or a right vefled in 
Mr. Salway her fecond hufband^ and belonged to 
his reprefentatives. 

On the part of the plaintitf it was contended, that 
it was skn intered which furvived to the wife ; and 
that the hu(band was not a purtrhafen 

On the part of the defendants, it was infifted, that 
Salway the hufband, by the fettlement he made on his 
Ivife, became purchafer of tytty intereft ihe was en- 
titled to. 

The following cafes were cited, Rudyairdx. Niarn^ 
a Vern. 503, Prec, Gban* aog ; Burnett v. Kinnafim^ 
1 Vern. 40 1 ; Meredith Vk Wyrmt^ 2 Eq. Ca. Abr. 352 > 
Lord Carteret v. Pafchall^ 3 P. U^ms. I97 j Jdams v* 
Co/e, 2 £q* Ca. Abr. 143. 

Lord Commiflioner Smith.^^The bill Is bf ought by 
the plaintiff, as the widow of Cartwrigbt her firft huf» 
band. 

Two qtleftioiis have atifen : Firft, \krhethef this is 
not fuch an intereft as furviVed to the fecond hufband i 
Secondly, if the plaintiff's fecond hufband is not td 
be confidered as t purchafer. 

That it is a cbofe in a^icn^ there can be no doubt } 
Mr. Salway might have received the arl*ears, if he had 
thought fit ; he did not receive thdm^ and it was his 
own negleft. In whofe name mud any legal Rep 
have been taken to recover them ? Not in his name j 
it muft have been in the names of the trullees. 

The arrears of the rent charge, are therefore cef-» 
tainly a cbofe in aditm^ and not having been reduced 

F f d into 
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Smi'utMy ^. SrJ* uito pofleflioiit confequently belong to the plaintiff: 
^^' and I am equally clear in my opinion, Ihe is entitled 

to receive the arrears, the money received (ince, and 
alfo the money due on the judgment. 

Therefore declare the plainti£f is entitled to the 
fum of 1058/. J the arrears of her rent charge of 
300/. a year accrued in the life-time of Thomas Sal- 
wayy her late hufband, and the arrears incurred fince 
his death, in refped of the faid rent charge ; and 
that the plaintiff is likewife entitled as furviving exe* 
cutrix of her late father, to the fum of 150/. and 
63 X. cofts, mentioned in the judgment obtained by 
the late father againft /. S. ; and let an account be 
taken thereof; and let what (hall be found due^ be 
psud to her accordingly. 



Lo^ cammif. " Combc V. Aclatid. 



Lords Commif* 
iiooen 



^HE queftion in this caufe was upon accumulated 
intereft, from the confirmation of the report^ 
Bacon v. Clarke^ 1 P. Wms. 478 ; Bromptm v. Alkis^ 
2Vern. 566 ; Mills v, Banks^ 3 P. IFms. i. were cited. 
But the Court would not break through the rule. 



Smith 
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Smith V. Earl of Fomfret. aj Nov. 1^70. 



To mjUce an or- 
der in the nature 



'J'he bill in this caufe was for an injundlion to flay 

the defendants from proceeding at law. of* decree, on 

Upon (h'ewing caufe for continuance of the injunc- application, « 
tion before Lord Camden C. byt./'.r'^ 

His Lordfliip ivitbout confent direfted an a£lion of 
trover to be brought in. order to^ry the right : if it 
were not brought, the injunftion wa» to continue. It 
was brought, and a verdid was found in favour of 
the plaintiff. 

The defendant applied this day for a new trial, 
having fuffered the time to elapfej within which, by 
the rules of a Court of law, he had to apply there 
for a new trial : . The following cafes were cited, (u) i eq. Ct. 
fldwin V. Thomas^ 2 Vern. 75 (a) : Lomax v. Ryder (b\ ^^'' ^^ ^* ^; 
an appeal to the Lords in 1721, becaufe the Court of Wi*n>-P*c. 
Chancery had refufed to grant a new trial, wher^ it 
aflfefted the inheritance, which the appellaat infifted 
that the faid Court was bound to do, 

I took the liberty, being fent for by the Lords 
Commiflioners Smith, Bathurjl^ and Afton^ to fuggeft 
that there was a diflPcrence between an ifl&ie direfted 
by the Court, sind where a party is left at liberty to 
bring an a£tion to afcertatn his right. 

The firft is in order to fatisfy the confcience of 
the Court : 

The latter to afcertaia the party's right to come 
here. 

The Court having direded the trial in the firft 
inftaoce for it's own fatis&aion, it is neceflary to 

F f 3 know 
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sm/thv,E»T\of know if the Court is fatisfied with the verdift found 
•^ ^''^' upon It ; and for that reafon it is, that an applica- 

tion is made to this Coyrt for a new trial : in the 
laft inftancCy this Courc hath nothing to do with Hic 
trial, or the verdift j the verdift is the authority for 
this Court to go by ; if it be wrong, the party ag- 
grieved, fhould have applied to the Courc at law for 
a new iihl ; the defendant in this cafe, hath not done 
fo ; and therefore he hath no bufinefs here. 

The Lords Coipmiffioners on this fuggeflioni all 
feemed fatisfied, that they had nothing to do with it : 
however they beard fh? poiat argued, and refufed a 
new trial. 

From this judgment Lord Pomfret appealed ; and 

upon the argument in (he Houfe of Lords, Lord 

Mansfield took this dillinftion ; that where the Court 

makes an prder by conjent of the parties in an early 

ftage of the*caufe ; it operates as if regularly brought 

to hearing ; but that it is otherwife if the order be 

made without confent ; that this was the cafe here. 

But query if and therefore Lord Pomfret was not bound. He 

on th«t order, aftcrwards came back to this Court, and by confent^ 

rffenuo'and ^tt iffue was dircftcd to be tried at the bar of th^ 

l^t^iZ Court of lOn^'s Bench, 

this was the 

jrefuit. J . Q, ^pi, 



I Feb. 1771. Cator V. Butler^ 

French v. Bacoiii 
fupr. S. P. 



JDiLL to have the trufts of ^ will executed by fale of 
the real eflate ; the heir at law was abroad ; and 
had been fo for fo long a time^ as not to come withia 
the Statute of the 5th Geo. 7., '< to render proceft 
cffeftual againft perfons who abfcoiid, &c/' 

t.or4 
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Lord Bathurfi C. firft taking notice, that the will Cmj^^^Buju,^ 
wras duly executed, though he did not eftablifli the BmUhwaite 
will, direfted the real eftate to be fold, in aid of the \ ^Mnion, 16 

' June 1734, wM 

perfonal eftate. afmuiarcife. 



Freeman v. Carnock. ^ March 1771. 



Tt was held that fervice of a fubpoena to hear judg- seiviceofa rub. 
ment, perfonally on an infant, is not good fer- i^?a!mperfonauy, 
vice. It is neceffary to ferve bis guardian ad litemn "®* ****^ 
who is afligned for the purpofe of anfwering, and de* 
fending the fuit ; and this is agreeable to the language 
oi the ojder ailigning him the infant'^ guardian, / 



OrdY.Ord. ,5Ma«hiT7«. 



jJTiLUAM^Ord by his will gave 5000/. to four Ugaciestobc 
daughters to be paid at twenty-one, or marriage, one ormaniage 
and intereft at 5 per cent, for maintenance; and oVw^m'dld^ 
charged his real eftate with the payment of the fame, ^lo^^tor 
Upon hearing the caufe the 6th July 1768, the "yf^^/^J*** 
Court declared the four daughters at twenty-one, hadbernfuc. 
would be entitled to be paid the legacy of 5000/. waTiioute*^ 
each ; and the faving of the intereft, after allowing co«cIider"at 
for their maintenance : and directed an account of the legacy wo«id 

' have veSed, and 

the perfonal eftate; and the 5000/. to be paid into therefore it wm 
the Bank, and laid out. S!X another 

On the i8th February 1771, the Mafter made ^^'^tt^,X 
his report, and thereby certified, that the perfonal Zm^^t^^^Jt 

fial fiind. Bu 
the Court refufed fo to do| and declared that the reprefentatiTei of the deceaCed Ugateci wt d 
P9t entitled to have their legacies raifed out of the leal dUie, 

Ff4 eftate 
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Or^v. Ord, cftatc vould be deficient to anfwer the legacies ; and 
" therefore part of it was a charge on the real eftate. 

Afcer the decree, Elizabeth, and Sufanna^ two of 
the daughters, died under twenty-one. 
The caufe came on this day for further direftions. 
The plaintiffs the other daughters, contended, 
that the faid deceafed infants, if the perfonal edate 
had been fufficient, would clearly have had a vefted 
intereft in their rcfpedtive legacies ; but they being a 
charge on the real eftate there was a doubt ; and 
being a doubt, it was preiTed to take the legacy, of 
lo^opo/, given to the \A^\ni\S Jemima^ out of thc^ 
perfonal eftate, and apply it in payment of the two 
deceafed fifters* legacies, and turn Jemima* s legacy 
on the real eftate, which was charged with it. 

The cafes cited were. Jack/on v. Ferrandy 2 Vern. 
424 ; Bradley v. F(meU Forrejter^s Reports 193 ; 2 £y, 
Ca. Ab. 253. 657 ; Deltrichy.Carthen^ iLevin, 224, 
Dyer 214, 44 j andnymous cafe, 2 Verr?. 403 j Cotton 
V. Cottony by Lord Har courts 2 Vern. 290 ; King v. 
Withers^ Forrejlefs Reports 1 17, and 3 P. fFms. 414 j 
Whiijield^ cafe, 2 Vern. 313 ; Graves v, Mattifon^ re- 
ported in Sir Thomas Jones ^ ?oi ; Hutchins v. Foy^ 
Corny ns Rep. 716; Bruen v, Bruen, Prec^ Ch. 1955 
Frowfe \. Abington^ 1 yf/^. 482. 

Lord Bathurjl C. faid, he was clear th^ legacies of 
the deceafed infants did not ve(^ \ chat he never heard 
of marftialling affets where only one fund was 
chargeable : 

And therefore declared, that the late plaintiff^, 
Elizabeth, and Sufanna^ having died under the age of 
twenty-one, and unmarried , the defendant Ann 0r4% 

a« 
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as their perfonal rq)refentative, was not entitled to Ord^.ord. 
have their legacies of 5000/. raifed out of the tcfta- 
tor's^ their late father's, realeftates. 



Vere v. Glynn^ «s March mu 

A FTER the defendant had pleaded, the plaintiff ^^"^"5"? unot 
amended his bill. Upon arguing the plea this p{I,°;^'jflfterw 
davi it was contended, that amending the bill after injunaion the 

',.,,,,, " plaintiff amend 

a plea is allowing the plea. his bin, the 

By Mr. Perrin, for the defendant, it was faid, that ^rntlTiaa 
amending a bill puts the original bill out of Court, jjljlxr^''' 
and the proceedings are on the amended UU ; and if 
you plead to the amended bill, you muft plead dk 

Lord Baiburft C.— This cannot be : for the ori- 
ginal, and amended bill are but one record : the time 
of filing the original bill is not altered ; and It is only 
amended, and written on : a^mended by virtue of an 
order dated on a day fpecified. A bill of fupplement 
is a diftind record. 

And as to what is faid* that after a bill is amended 
t^e proceedings are on the amended bill, that is, ,on 
the original bill fo amended ; if a plaintiff obtains an 
injunfiion on his origipal bill, and the defendants an- 
fwer, and the plaintiff amends his bill, the proceed- 
ings to get rid qf the injundion arc on the original 
bill, and the anfwer to it ; and the amendments can* 
not be ufed in fupport of the injuadion. 

Therefore, over-rule the plea. 



Doolittk 
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JO May 177'* DooUttU Y JFaUofl. 

'rJ^iu*?iL7fer Q^ *^^ ^^ inftaiit, a motion for an injunction was 
of ftocki, nos granted as of courfe* 

thrd^fcocunt'r When inftrudions were left to draw up the order» 
Kil^gTcVn!:' it was then, for thefirft time, difcovcred, that it was 
tempt, «nd u|k>o |o prevent the defendants transferring ftocks, and that 
the defendants had not appeared. Upon my refufal 
to iffue the order, Mr. Fleming ferved me with a no- 
tice, and this day moved that I might be directed to 
draw up the order : ic was moved by the Attorney 
Qenerai Mr» Tburlozv. 

Lord Batburft C. — There are four kinds of injunc. 
tions under the head of wade : working of mines, 
printing and publifliing books, &c., cutting down 
timber^ or ploughing up ancient meadow, and prefent- 
ing to livings; but this Court will not grant an iur 
junction to prevent the transferring of ftock till after 
the defendants have appeared, or the defendants are in 
Contempt for want of it, and upon notice ; and there* 
fore the Regilter did right in fufpending the orden 



% jBttc 1771. Welhy v« the Duke oi Rutland. 

6 Bro. P« C« 
ctc S C 

' ' ' R^^^ ^^ ^^^^ ^^ ^^^^ direded to try a right to the 
3iii for an ioiie mauor in queftion. 

to try a right to _^ ,• . * n iv »»^ >• • .11 

a nunor, dif- The cafcs Cited were, Bujh v. fvefton^ bill qu$a Umef, 
"* Prec. in Cb. 530 } Duke of Dor/ety. Serjeant GirdUr^ 

Free, in Cb. 530 j Corporation of Tort v. Pilkinpm, 
5th Dec. 1737} re-argued X3th Marcb 1737-8. 

The bill was difmifled, and the difmiffion, on ap« 
pesd^ affirmed by the Houfe of X^rds. 

I Newton 
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Newton v. Newton. MT^^^ikc 



AN iflue direfted to try whether the plamtiflF^ or the 
^ defendant was heir at law. 



Hopkins v. Adcock. < May 1771. 



-pf FECTS fcqueftered, amouaung to a very fmall part fefed^/J^?,g^'^ 
of the duty decreed : the plaintiff obtained an or- Aoftofaduty 
der> for payment and delivery of the fequcftered goods, der fur t'he ^ 
^nd that the order for the Serjeant at Arms and war- IcfcXed tJI^hp 
rant, (hould be renewed for the refiduc. It was ad- '«^*""*' 
mitted, that at law, after ^ Jieri facias txecwitA^ if 
other eflfefts arc difcover^d, ^noihtr feri facias may 
regularly ifTue, or a capias ad fatisf agendum (a). W ^'^^^^^J^ 

If a capias ad fatisfaciendum is executed, no fieri J-o. 

facias can ifTue ; but after z fieri facias i^ executed, 
the plaintiff, if not fatisfied^ m^y fue out a capias 
gdfatisfaciendum* 



Adams v. Gotdd. 10 June 177T. 

LordBathmftC. 



npHE defendant, an infant, who was the devifee of 
the equity of redemption of a copyhold eftate, 
and decreed to join in a fale at twenty-one, (after 
much confideration,) had liberty to fhew caufe againft 
it when he attained the age of twenty-one ; and he wa$ 
IP be ferved with a fubpopna for that purpofe. 



Wainwght 



444 REPORTS OF CASES [i x Gto. lU, 

is June irrr. Wainvfrigbt v. Healj. 

i.iiccii I. u D ILL by the firft creditor by judgment on the eftatc 

om^uiedoii the J^ ' /jo " 

i,..n irpoitcd of ydvies Newftme Craggs. There had been z, 

Ti'ri^/Iircuh Jin"" decree in another caufefor an account of the perfonal 
pn^apai!'' ^Itate, and of the debts of the faid James New/me 
Craggs, under which decree the plaintiff had come in, 
and the Mafter had taken an account, and reported 
what was due to him. On hearing the caufe the 
above day. Lord Bathurji C. ordered the Mafter to 
compute interetl on the fum teporud due to the plaintiffs 
from the foot of his report. 



4 fuiy TTTf. Seal V. Ttchener. 

On ibc point, i-pHE bill was filed by the reprefentatives of two lega<» 

whether Icgacicf 1 ' "^ '^. r j t- 

were a charge tecs to be paid two legacies of 20/. each, giveii 

whelhervr^ed by the will of Henry Sh^eld^ payable after the death 
andtranfmiffibie. ^f ^^e tcftator's wifc, they having died in the lifetime 
of the widow. 

The caufe ftood this day for judgment. 
Lord Bathurft C— This bill is brought by the 
plaintiffs as reprefentatives of two legatees under the 
will of Henry Sheffield. He by the will devifes two 
houfes to his wife for life, and after his death to the 
defendant Ticbener^ he paying thereout 20 /• a*piece 
to Henry Tbornfcnj and Tbcmas Tbornton^ with in- 
tereft from the end of three months after the death of 
the wife ; the wife furvived, 9ad the legatees died ia 
the life-time of the wife. 

The 
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The queflions in the caufe arc, firft, whether the ^'"^^ Tichmer. 
words in the will, be faying thereouty create a 
charge : 

Secondly : whether the legacies vefted> and were 
tranfmif&ble. ' . 

Hutcbins v. Foy^ Comyns Rep. 716 ; Buckly v. Stan- 
gate, Forre/ler^s Rep. 

The words, be paying thereout, I am of opinion 
make the legacies a charge on the hqufes, as they are 
given to the defendant cum onere, and were tranf- 
miflible. 

Hodg/on V. Raw/on, g^h December 1747, i Vef. 44 j 
Wilfon V. Spencer^ 3 P.lVms. 172. 

Therefore declare the two legacies of 20 /. a-piece 
given to Henry Tbornton and Tbomas Tbornton by the 
will of Henry Sheffield^ vefted in them, and were 
tranfmiflible to their reprefentatives, and are acharge 
on the two houfes devifed to the defendant, and let 
the Mafter compute intereft on the faid legacies ; and 
let the principal and intereft of the faid legacies be 
raifed by faleor mortgage of the faid two houfes^and 
be paid to plaintiffs, together with their cofts* 



Chrijlopber v. Cbrijiopher. 

Serjeants Inn 

^His caufe ftood for judgment. ' "* *,y ,y^, 



Mn Baron Perrot. — This bill is brought by the rr 



Alrerarion of a 
cir- 



heir at hvr of Daniel Cbrijlopber deceafed to have a teftMor'° 
will made by him revoked ; to have an account of the ^»'"^,''"«"» 
profits of his real eftate^ and an account of his per- ing.^n'dh».vinga 
fonal eftate^ and to have an allowance fettled for his arcv^/tion*'of 
maintenance upon this qife. pTrrlJ'Barao, 

4 Daniel ^•''"^-'- 
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ctgt:;- Daniel Cbrijlopber, by will, dated 17th December 

■ ^7S7^ being at that time a married man, but without 

iflue, devifed his real, and perfonal eflafe to his then 

wife for life ; remainder to his brother the defendant 

Cbri/iopber in fee, and abfolute property. 

The wife died in 1761, and on the loth of Novem* 
ber 1763 the teftator mzxntd tltizabet by a defendant 
in this caufe, and died in 1764, leaving his faid wifd^ 
and one child, the plaintiff, and without having re-> 
yoked his will. 

The Baron faid, he found he differed in opihioxl 
with his Brothers ; but this he was the lefs coiicemecj 
at, as perhaps it might be the means to carry to the 
laft refort a queflion which he thought of the grcateft 
confequence to the fubjeft, and by thefe means every 
Court would in future be uniform in their opinioit 
upon it. 

That the Spiritual Court had already determined 
the will in queflion to be revoked by the alteration of 
the circumftances, in which the teftator was as above 
mentioned j but he was of opinion it was not a revo- 
cation of a will of lands. 

Every one knew, he obferved, that both before and 
fince theftatutes enabling a man to devife lands, fuch 
wills might be revoked by parol, or any other fuch 
mode, which manifefted an alteration of intent, in the 
mind of the teflator. This let in many inconvenien. 
cies at the expence of perjury, and occafioned the 
making of the Sutute of Frauds, the preamble of 
which the Baron ftated, and the 5th fedion of the 
mode of devifing lands, and obferved the difference 
between the penning of the two claufes, relating to 

revocations 
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revocations of deTifes of lands, and of peVfonal ef- Chnjhfktry, 

tare: The firft is, an exprefs exclufion of all other ^' 

manner of revocation; the other is a reilridion upon 
the method of revoking^a \iriil of perfonal eftate^ by 
words, or writingVKaviEi^ all other methods exifting ; 
the words of the firft, are both negative, and af- 
firmarive, excluding all other manner of revocation, 
as by accident^ &c. He faid he could not find any 
fubftantial difference between revocations by deed, 
and by alteration of circumftances ; he thought the 
ftatute meant to exclude all parol evidence in every 
cafe of revocation, except that neceflary one, of the 
alteration of the atteftation of the inftrument of re- 
vocation, and that the reafon of the feveral cafes, 
why incomplete deeds, as feoffment without livery, 
bargains and jale without inrolment, relcafe without 
leale^ wcil put toj^ether in Gilberfz Devifes^ p. ^3, will 
cpe fate as a r evqcationV depends upon this, that wills 
*^Eeing ambulatory till the dieath of the teftator, the 
ievenJ informal a&s above referred tp, countermand, 
and determine the will ; he thought the prefent caffi 
was one within the ftatute, and as open to perjury as 
any other, that is, the difpute concerning the reality 
ojf afubfequent marriage, the legitimacy of the c^il* 
dren, and that the ftatute meant to have an aflual, 
not a prefumptive revocation } that it would let in 
proof of declarations of the teftator, that he intended 
his will to ftand, notwithftanding fuch alterations of 
circumftances ; that in Parfons v. Lanoe^ 1 Vef. 189. 
Lord Hardwicke C. feemed not wellfatisfied with the 
cafe of Luggy.Lugg^ i Lord Raymond 441 ^ thatmarry- 
ing and having children afterwards was a revocation 
of a will of perfonal eftate ; that the cafe of Brown 

V. Tiomf/on, 
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^alr^I^!r^' V. Thompfon^ i P. Wms. 304, i Eq. Ca. Ab 413, was 
" ^' ' taken up without argument : He fald, he thought the 
preient bill a reafonable one (but did not ilate in what 
particular )» and relied on the inadmiflibility of parol 
evidence ; that in the only inftance where it had been 
received, that of Brtnvn v. Thompforij two great men. 
Sir John Trevor and Lord Keeper fVrtghty differed in 
what fuch alteration of circumftances confided, as ap- 
pears in I P. JVms. 304, in the note, and obferved that 
from that time, (which was in 1701) to the prefent, 
there was no determination in favour of any fuch 
implied revocation ; that there was a great deal in 
the cafe, which fpoke to the feelings of humanity, 
but ftill Courts could not determine from principles 
of peculiar hardfhips ; it was their duty jus dicer e^ non 
dare^ and fo concluded againft the plaintiff. 
>^ Mn Baron Adams. — I am of opinion, the alteration 

in the circum fiances of the teftator, amounts to an 
implied revocation ; true ic is, the teftator was mar* 
Tied at the time of making his will ; but I (hall con* 
fider that matter, as if he had been then a bachelor. 
I hold it as a rule, that wills do not take effect 
from the time of the execution, but the death of the 
teftator ; that till then they are ambulatory. 
' The doftrine of revocation of wills, hath arifen 
from cafes fmce the (latute of wills : there can be no 
revocation, but by exprefs declaration of the teftator» 
or by implication of law ; by the latter, by ads done 
contradidory to, er inconfiilent with fuch wills ; upon 
this principle, that they Ihew the intention, that; 
lands (hould not pafs by fuch will : even deeds not 
fully executed, or improperly, as for want of attorn- 
ment, &c. are a rcvbcatioUi iSaZ/'s Abridgment. Tit. 

Devife^ 
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Devi/eyiol 614, 615, not as aftual, but implied revo- ^A%?t7' 

cations : fo as to inconfiftent ads. Cook v. Bullock^ L« 

Cro* Car. 49 : fo by fubfequent a£t89 though the fee 
returns to, or remains in the teftator. Rolls Abridg* 
6tfo; and Parfonsw. Freeman^ 3 Atkins 741. Thele 
cafes fliew how the law watches the intention of the 
teftator, that it fhould continue as before, until his 
death. 

Thus matters flood until the Statute of Frauds : 
for no provifion being made in the Statute of Henry 
the 8th, concerning revocatron, the Judges allowed 
of parol proof, which being inconvenient, that fta- 
tute meant to provide againijk it ; but left implied revo. 
cations as before. 

My learned Brother Perroty thinks this lets in the 
mifchiefs, the flatute meant to prevent : I think it 
doth not : declarations made by a teftator lie open to 
perverfion ; but in this cafe, it is not declarations, but 
fafts (as a fubfequent marriage, and having children), 
are to be proved, which are notorious matters. 

Before the Statute of Frauds, the will of a fingle 
woman marrying afterwards,' was held void, 4th Co ; 
and though there hath been no fuch determination 
fince the ftatute, I doubt not the refolution would be 
the fame. 

It muft be admitted the ftatute is ftrong, but yet it 
hath been determined in many cafes, that it hath no^ 
taken away revocations by implication, Di^er v. Dif, 
ter^ ^Levins^ 108; and Lord Lincoln* % cafr, i Eq. Cafes 
abridged ^\i^ Sparrow v. Hardcajiky 3 ^tk. 798, and 
Ecckfion y.Spekej Carthew Reports ^ 79. Here the 
circumftances of the teftatori are to be confidered : 
when he was without a child he had left his eftate 

VoJL. I. Gg to 
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Ckrifio/Aery. to hls neareft relation, his brother; but when be bad 
- '^ a child, it became dependent on him for fupport: 

moral duty, and natural love called upon him to 
give it a preference to every body. 

It is therefore a neceffary prefumption^ that be in- 
tended his fortune for the benefit of his child, and if 
a bare alteration by an incomplete feoffment, &c. 
ihall be a prefumption of a change of intent : (hall 
not marriage, and a child born be a fuiEcient pre- 
(umptioa ? 

So it was held in Brown v. Tbompfon^ i Eq* Ca. 4^^* 
413, and the determination of Love w. Love in the 
Ecciefiaftical Court, whereby marriage, and the birth 
of a child are a revocation of a will of a perfonal 
eftate, is a foundation for us ; and this opinion is con- 
tradi&ed by no cafes. 

In Parfim v. Lanoe^ i F^ 1 89, there was a child on- 
ly, without a fubfequent marriage : In Jack/on v. Hur* 
(a) Ambi, 487. '^^* (^)> before Lord Nortbington C. a will was made 
immediately before marriage, and in contemplation 
of it. 

I will not give any opinion, what would be the 
confequence of a marriage only, or haying a child 
only, after making a will : but in this cafe, both 
marriage, and iflfue happening after the will, I think 
thofe alterations of circumftances, a revocation of 
the will. 

Mr. Baron Smith faid he was of opinion, that this 
was an implied revocation of the will : that the oldeft 
method of devifmg was by cuftom ; next by feofiiL 
ment to the ufes of the lail will ; then the Statute 
of Henry 8ch, gave a general power ; then came the 
Statute of Frauds, which let in a teftamentary con- 
ilru£lion. 

That 
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That at common law a favourable conftrudion is to ^t^'W"' '• 
be put upon the intent of parties ; and in equity, ......•...^« 



where a man, being cejltu que truji^ having only a 
daughter, declared that after his death ilie fhould have 
his lands, but had a fon afterwards, it was held the 
fon (hould have the land, as cited in Shelly* % cafe, i Co*> 
ioo b. ; which cafe is alfo cited with approbation fmce 
the Statute of Frauds, in 2 Vern. 416: that revoca- 
tions, by operation of law, though not a6:ually, yet 
were virtually excepted in the Statute of Frauds, as 
in Levins 9 108, 3 P. Wms. 163 and 170 : that the 
danger of perjury lay in allowing of parol proof of 
declarations J not of fa£ts : and that even under the 
ftatute, there mud be parol evidence admitted ; as . 
where a will is burnt, torn, cancelled, or deftroyed, 
by the teflator's direfUond : and fo concluded for the 
plaintiff. 

Lord Chief Baron Parker agreed with Mr. Baron 
Adams and Mr. Baron Smithy and founded himfelf 
much on the cafe deed by Mr< Baron Smith out of 
I Co. 100 b,, and in 2 Vern. 416 } and in addition 
mentioned R^iper againft Ratcliffey in 1 7 ; 2 (a), where W * Eq. Ca; 
a devife to a papift, though incapable of taking, was 
held a revocation. 

And the Court declared that a fubfequent marriage, 
and a child bom ^ett a revocation of the will, and 
that the eftate defcended to the daughter, fubjed to 
the wife's dower ; and that the perfohal eftate was to 
be divided (agreeably to the determination concerning 
this will in the Spiritual Court) according to the fta- 
tute, and that the plaintiff the daughter was entitled 
to two thirds ; and ordered an account accordingly^ 
and direded cofts to be paid oyt of the eftate. 

C g 3 M 
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Dill for an account of the defendant's perfonal 
eftate^ and of what he had given, or agreed to give 
to another with his daughter ; he having, on the mar- 
riage of one of his daughters with the plaintiff, en- 
gaged to make his daughters equal. Tlie defendant 
demurred : the demurrer was over*ruled. Smtbfon 
V. Lewh^ I Vern. 398, 399, was dted. 



II July 1 771. Toung V. Dennet. 

npHE teftator devifed all his eftates to James HoUnes 
his brother (who was his heir at law) in fee, fiib- 
je£t, and liable to the payment of his debts and funeral 
expencesj and appobted him executor. Lord Batburft 
C. held the devife to him as beir^ to be void, and that 
the eftate confequently defcending to him was legal 
aflets^ in conformity to the cafe oiFremoult and Didire^ 
I P. W. 429. 



f3 July 1771. 



Vernm y« Wells. 



Eiceptionstoaa T EUTts Chouvet Efquire, a purchafer of part of the 
^r oorfe-*" eftates in queftion, on the 30th of Oaoher 1 770, 
bift«<X *" *^* preferred his petition to the then Lords Ck>mmiffioner8 
for the cuftody of the Great Seal ; ihewing (inter alia) 
that he had been reported the beft purchafer of lot 2d, 
io the particular mentioned to contain 106 acres, at 
the price of 4700 A, but that fuch lot did contain no 

more 
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i. 

more than 84 acres ; and therefore prayed a propor* ^ir^^^- ^'^n 
tionable allowance out of his purcbafe money. " 

On the 22d December 1770^ the petition came on 
to be heard, and was ordered to (land over ; and in 
the mean time it was ordered that the defendants' 
folicitor fhouldj according to his undertaking in 
Court, (hew to Elliot Bijhop Efquire, at fuch time as 
he (hould appoint, the land, according to the particu- 
lar under which the petitioner purchafed, and Mr. 
Bijhop was to certify his opinion. 

On the i2ih Marci lyy I, the defendants prefer- 
red their petition to the Lord Chancellor, fetting 
forth (amongft other things), that the defendants* 
folicitor had (hewn the land to Mr. Bijhop^ and that 
he was ready to make his report concerning the fame ; 
and therefore prayed, that Mr. Chauv€t*s petition 
might be fet down to be heard upon Mr. BiJhop*s re- 
port, and that the fame might be difmiiTed, and the 
defendants paid their cofts. 

On the 2oth March 1771* both petitions came on, 
and Mr. Bijhop attended in his place at the bar^ and 
delivered in Court a report in writing, which was 
offered to be read, but objefted to by the Solicitor 
General (Mr. fVedderburne\ Counfel for Mr. Chau- 
veli who in(iftcd that the report ought to be filed, 
and confirmed, before the defendants had a right to 
ground any order upon It ; and that Mr. Chauvetj 
after the report was filed, had a right xo take excep- 
tions to it. Mr. Amblery for the defendants, infifted 
that the reference was only to. procure better evidence 
of a fad, than had been made out by affidavit, and 
that Chauvet had not any more right to require this 
evidence, in the (hape of a report, to be ^led, and 
confirmed, than he would have had to require Mr. 
G g 3 Bijhofg 
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r^non ». *r#//i. Bijboph affidavit to be filed, and confirmed, if he had 

' thought fit, to make one to the fame effefl as bis re* 

(fl) Mr. Ambler port(/7); and that he might have done fo if he bad 

^rhlidit^Jen pleafcd, OF even mad^ a verbal report at the bar, or 

5j^7t%yVhe' none at all ; for that ithe Court did not require him 

of\"h1; Colrtrno ^^ "^^^® ^^y report, but only dire&ed the petition to 

affidavit is t«i be (land over until the defendants' folicitor had (hewn the 

drnce unlit it is jand ; and that any exception Mr. Cbauvet had to the 

upon "word*^ report, might be taken at the bar. 

wghiy F«"I^n The Solicitor General in reply infifted, that Mr. 

^""n^ru fo^id ^^fi^ was, in fadh, an arbitrator between the parties} 

to I. ve fwiin that any reference to an arbitrator required an award, 

dJixl'uMt or report in purfuance of it : that, by the courfe of 

biforthitroirg^ the Court, fuch award, or report oqght to be filed, 

duThlm'/" "* ^^^^ '^"y P^^^y siggricved might except thereto, fo as 

J- D* to put the whole matter upon record ; and that, if it 

were otherwife, the injured party would be without 

evidence upon an appeal. Upon his LordOiip's con- 

fulting the bar, and Mr. Howard^ who then fat at 

Regifter, they coincided with Mr. Solicitor General^ 

and the report was ordered to be filed. 

The report was accordingly filed ; and on the 9th 
oi April 177 1, an order was made to confirm it wji% 
Mr. Cbauvet filed exceptions to the report, which 
were argued on the 15th July 1771, and over-ruled. 



19 J«^y «77i. Botts V. Verelft. 

LordBalhurAC. -^ . . 

fc- (^^g* Lib. A. fcl. 327.) 

A PPL -CATION to examine a withefs dt bene effe^ 

upon affidavit he was going to Scotland. After 

long debate,, it was ordered \ Scotland^ although not 

oat 
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out of the realm, being out of the jurifdiaion of the B^juy.Verfi/. 
Court to compel the wicnefs to attend to be examiaed, * 

vhen he airived there. 



Smith V. Clarke. (J^KVc. 



'M'OTicE of motion for an injunQion to ftay the 
working of coal mines, faved, until the firft feal 
after Michaelmas, the defendant undertaking not to 
do any thing in the mean time. After the feals fub- 
fequent to Trinity Term were over, the defendant be- 
gan to fink a pit. On application by petition, an 
{njun&ion was grantee}* 



Goodefm v. Gallatin^ 10 Dee. 1771. 

fj90N application for an injunction : 

~ Lord it^tburfi C. faid, that when this Court firff JJ;*.j;||g|"^^ 
granted injuQ^ions, it feems 10 have taken it!s jurit ofrhu Court ia 
didion from the writ of prohibition of wafte ; and to j>afon^/ aad 
have extended it ags^inft a tenant for life, or a tenant ^» ''*»*' «*«"»' 
for years from ploughing ancient meadows, from 
throwing dowii ancient inclofures, which, though not 
ftri£tly, is of the ligature of wafte ; from printing books^ 
and from exercifing new inventions ; from the work^ 
ing of mines, pofiefiing b|lls now out of ufe in this 
kingdom, but ftill in -nfe in Ireland i and this 
Court will grant an injanfiion whether covenant, or 
no covenant. The grantor of a con^mon overftocks 
it { this Court will grant an injun^on, z Vcm. 1 16. 

G g 4 Durand 
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"^^J"'^^^^- Durand v. Hutcbk^. 

VJoTiON to amend a bill by ftriking out a party, 
and making him a defendant^ after bill diC- 
mifled. 

The Court gave the plaimiflf leave to amend, pay- 
ing all coils. 



7 Feb. I77X. Erringtoji V. Evans. 

making of 1' ^H£ qucftion in this caufe was, whether a bond debt 
ort^stl'^tor', due to the teftator from one of the defendants, 
who was one of the executors, and proved the will, 
wasextinguifhed. 

It was argued by Mr. Attorney General, that a 
perfonal eftate, of which the boni^ is part, is in law a 
gift to the executor ; but that it was a gift operating 
only by conclufion in law, and not as the intent of 
the teftator. 

In JFankfordy. Wankford^ in Salkeld 299, it is ex- 
prefsly laid down, that making a debtor an executor, is 
making him a fpecific legatee as to. the debt, and not 
to be taken away from, him to make other legatees 
equal to him, nor for the benefit of a refiduary 
legatee. 

In Brown v. Sehyn the words of the will were : 
** As to the refl, refidye, and remainder of my per- 
fonal eflate, I give the fame, and every part thereof, 
unto fuch of my executors as fhall duly take on him> or 
f bem the execution of my will.'* 



does not cxtin- 
gui(h the debt. 



Lord 
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Lord Chancellor.— 1 take it upon the foot of the f^;;f *''• 
will. — 

Where an obligee makes an obligor one of the exe- 
cutors^ and takes no notice of the bond, but devifes 
the refidue of the eflate to others, I am clear it is not 
an extinguifiiment of the debt, though at law it will 
be fo, becaufe a perfonal demand once fufpended is not 
toberefumed. 

Therefore, declare that the bond is to be confidered 
as a debt fubfifting at the death of the teftator, and to 
bt accounted for as his' perfonal eftate j and let the 
defendant Evans account accordingly. 



Clare Hall v. Orwin. • ^ 

f2 Feb. 17 72. 



^HE bill was filed againft feveral leflees, and vicars Thequtftionm 
^. fortythesinkind. ^ ZV^':^Z. 

: By the defendants it was contended, that the quef- ift[*;t calcify', 
tion being between ecclefiaftical perfons,itoughttobe ihiiCourtwouw 
determined by the Ecclefiaftical Courts. "eft it to Hte'Ec- 

The plaintiff, on the contrary, infifted, that a i'KR"^^^ 
Court of Equity had a jurifdiaion, and, in reality, '^l^'l^l''^ 
was the proper Court, and quoted a paflage out of 
K&op Gibfin'z works. 

The Biihop fays, though there is not any res^fon 
that the lay fee fhould not be fubjeft to ecclefiaftical 
jurifdidion, as well as the Exchequer ; yet the Courts 
at Wefiminfler have fo often determined againft it, 
that it is evident the Ecclefiaftical Courts have not fuch 
jurifdiaion^. 

The 
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cur^ Hall ▼. The cafes cited were, ^vn/s t. Brazen Noie Col* 
^""''' lege, 328; Brook, Ttt. JurifdiOim, pladio gi Vrakfi 

▼• Taylor t Strange Rep. %j. 

Lord Chancellor.— This Inll is brought bj Clar« 
Hall againft leflees, and vicars for tythes of conu 

The vicar fets up a right to tythes in Iqnd. 

About three centuries after the eonqueft« the ifle of 
Ey was one of the moft fertile parts ofEM^and^ tiU 
the floods broke in upon it \ but at what particulaf 
period that happened, antiquarians diffier* 

The queflion between the vicar, and refibor is, who 
ihall be endtled to all the great tythes. • 

It is rightly laid down, that, frimdfade^ the refior 
is entitled to ail great tythes : it is, therefore, incuuH 
bent on the vicar to prove his right, contrary to the 
re&or. 

The queftion then isj whether the i4car has fliewn 
a title. 

If the difpute arife between ecclefiaftical peribns, it 
is right for the Spiritual Court to determitte it ; and it 
is fo laid down in i Leonard, 58* 

Suppofe that there had been an adion, or a difpute 
between an hoffntal and vicar, as to great tythes in any 
particuhur lands, it would have besn determined ia 
the Spiritual Court. 

Coming into lay hands, the Spiritual Court could 
not determine it. 

This matter evidently occurs between ecclefiaftical 
perifons: therefore, let the bill be dilinifled. 



Blake 
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Biakf V. Blake. it Feb. 1774. 

(Reg. Lib. A. fol. 164 J '^ "^ 

ANDMnr Blake^ by his will, dated the ill oijuly Appiicatipn to 
^760, appointed Sir IViUiam Gage^ Robert Har-^, martlTge'^of « 
AiniEfquire, now Sir Robert Harland, and Serjeant k'/^'ict'i*!' 
tboper, truftces, and guardians of his younger chil- Jj.trdSn'wi''' 
dren. Mary Ann Blake was one of fuch children. *? p*«» »*y«»i<* 
Sir William Gage a&ed as guardian till his death, 
when Patrick Blake was appdnted guardian by the 
Court, for the purpofe of receiving, and applying the 
money allowed for the maintenance, and education 
lof the infants ; Hooper having been dead many years^ 
io that Sir Robert Harland was the furviving truftee. 

A marriage having been propofed between Lord 
Montfort^ and the fatd Mary Ann Blake^ the fame was, 
ppon a reference to the Mafter, approved, and or* 
dered to be carried into execution* Sir RAert Har* 
fand^ |he oiUy furviving teftamentary guardian, being 
the commander of a fquadron of (hips in the Ea^ 
Indies^ fo that bi$ confent could not be had to the in- 
tended fuarriage, as by the ftatute of the 16 Geo. a. 
is required, the faid Mary Ann the infant preferred 
her petition to Lord Batburfi C, ftating to the above 
effed; and praying that, inpafe, upon eicamiiiationy 
the faid intended marriage fhould appear to be pro- 
per^ that his Lordibip would declare the fame to be 
{bj purfuant to the laid a& of parliament. 

Upon this petition the parties were ordered to 
attend his Lordibip^ on the above day, which they 
did ; and the petitioner Mary Ann Blake havbig at 
tended tiim^ by his dire&ion, at his houfe, his Lord* . 

Ihip 
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Bimit^.^iau. (hip having converfed in pdvate with her refpeding 
~~"— "^ the j&id intended marriage, and having given her 
time to confider thereof until this morning, and hav- 
ing received a letter under her hand> defiring his 
Lordihip's confenc to the faid intended marriage, 
declared the fame to be a proper marriage. 



4MarcH in%. Lloyd V. 



/^Ns of the defendants was a lunatic. The com- 
mittee of his eftate was alfo a defendant ; he re- 
fufing to put in an anfwer for the lunatic, Mr. 
fCenyon moved, on behalf of the plaintiflF, that the com- 
mittee might put in an anfwer for the lunatic by a 
given time ; or that one of the Six Clerks might be 
appointed guardian of the lunatic ad litem. SirT'^^- 
tnas Sewel M. R. faid, the proper courfe was, to pro« 
ceed againft^e lunatic \ and if the committee refufed 
to anfwer, fo apply to the Great Seal lo appoint a new 
committee of the eftate. 



^7Man:hi77t > Batburft V. De la Zoucb. 

D iLJL againft an executor for an account. The de« 

fendant had become bound with the teftator in a 

bond for another perfon. The only queftion was, 

whether he Ihotild be at liberty to retain it out of the 

teftator's eftate. 

(«) 19 Jul/ Lord Chancellor, on a fubfequent day (a), deter*;- 

'^''* mined that the defendant was entitled to retain the 

whole of what was due on the bond. 

8 Hooky 
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Hooley v. Hatton. i6 May 1772. 

^ I Bro. C. C. 

390. in not. 

T ADY Cecilia Ifabella pnc/j» by her will^ dated 30th , 

Auguji 1760, gives the plaintiff 500 /., payable in Jf^c"* V*'^*'*^ 

three months after her death, with intereft. didi, was beid 

By a codicil, dated 21 (I O£lober 17^8, ihe gives the foAion of^V-' 
plaintiff an annuity of 1 2 /. for her life. ^'"^ ^^ '^ '''"• 

By a fecond codicil, dated 21ft Odober 1769, cx- 
prefling it to be a codicil to her will^ fhe gives, the 
plaintiff 1000 /., but doth not dired any time of pay- 
ment. 

The plaintiff brought her bill for payment of both 
legacies \ and upon hearing the caufe at the Rolls, 
both were decreed. 

The caufe came on this day {a) on an appeal from («) x6 May 
that decree ; when it was infifted, that the legacy by '^^^' 
the fecond codicil was to be confidered as an ademp- 
tion of the legacy by the will. 

The cafes cited were, Mq/iers v. Majiers^ i P, ff^. 
421 ; Duke of St. Albans v. Beauclerk^ 1 Aik. 696 ; 
1 Bro. Cn C. 392, in not. ; Brown v. Duke of Bolton^ 
determined by Lord Camden. 

The caufe was afterwards (^) re-argued before the (}) 6 Feb. 1773. 
Lord Chancellor, ailifted by Lord Chief Baron Smith, 
and Mr. JufUce Afton. 

Mr. Juftice Afton. — The appeal is from fo much of 
the decree as declares the plaintiff entitled to the le* 
gacy of 500 A given by the will, and the 1000 /. given 
by the codicil ; the defendants infixing, that the 
legacy of 1000/. is a fatisfaftion of the legacy by the 
will. - 

The fureft way to determine a cafe of this kind is, 
to confider the intention of the teftator. 

The 
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Hotfeyyr.FsttoM. The legacy of 500/. is payable in three months^ 

- with intereft. The legacy by the codicil is without 

any time of payment prefixed to ir, or mention of in* 

terefl ; which, of courfe, will not be payable until a 

year after the teftator's death. 

Had fhe meant it as a HaLtisfaftion, it would have 
been eafy for her to have faid, I revoke the legacy of 
500 Ly and in lieu of it I give her looo/. 

Many arguments have been urged, and many tafes 
cited, but they leave the matter ftill neutral. Upoa 
the whole, I conclude, the teftatiix did not mean the 
legacy by the codicil to be a fatisfadion of the legacy 
by the will ; therefore, I think the plaintiff is entitled 
to both, and that the decree is right. 

Lord Chief Baron <9;iz/Vi&, for the reafons given by 
Mr. Judice Jfton, concurred with him, that the plain* 
tiff was entitled to both legacies. 

Lord Chancellor. — ^When the matter was firft 
brought on before me, I had fome doubts ; and it 
being a matter of confequence, I was defirous of 
having further afliftance. 

The queftion in the caufe it is unneceflary to 
repeat. 

This Court, in determining .on perfonal eftate, muft 
be governed by the Ecclefiaftical Court, where it has 
a concurrent jurifdidion. 

Where there are two legacies given by the fame 
will, it lies on the legatee to prove that the teftator 
meant two legacies : but where they are given by two 
inftruments, it lies on the b^es^ to prove that fuch 
was not his meanmg. 

NoW| in this cafe, is there any internal evidence? 
Nothing of that kind is to be coUeded ; therefore, it 
mutl be determined by general rules. 

4 His 
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His Lordfhip dttdtTallopy. fUweit^ a Cb.Rep. ^^eyy-^'^^ ^ 
70 ; Wyndham v. IVyndbamy Finch Rep* 267 ; Govcr- 
nors oiCbri/F% Hofpitd v. G^uld^ a% Feb. 21 Car. 2 ; 
Nev)p0rt V. Kinq/lony Fmcb Rep. 294 ; Pitt v. Fidgeon^ 
I Cb. Ca. 301 ; as being all in point. 

And the decree was affirmed. 



Jobn Ardefoife • • • • Plaintiff. »ju]yi772. 



Tbamat Bennet, Tbomas Calverley, ^ ^r 
and EUzabetb Wilfon widow, - 5 I^««ndan^»- 

(Reg. Lib. B. fol. 554.) 

JI^iLUAM Dormer^ in confideration of 1 200 A, paid a. purchafed a 

by Jobn Wilfon on the 5th of September 1765, 2Slrwa.1uJ!* 

furrendered out of Court, into the hands of the Lord '*"**^!i ^ ^'" 

CNit of Cour^ 

of the manor of Tottenham High Crofs^ in MiddUfex^ but h« died be. 
certain lands, helfl of the faid manorj to the ufe of the mined! ^^ 
raid Jobn Wilfon and his heirs. %^^ " 

John Wilfon^ immediately upon the purchafe, made Jbl heir 
his will, and thereby (amongft other things) devifed > feme'L>vert7' 
the faid copyhold eftate to Elizabelb Wilfon his mo- g»^^s'^'^^ 
ther, a defendant in the caufe, in fee ; and by his laid Z'^wm.^uJ^ 
will sntve cooo /. to truftees, to pay the intereft to his ^effcpaweufe, 

^n«.t. . 1 •i' i* t \ • •m i> t having conftant^ 

lifter Elizabeth J then the wife of the plaintiff, for her \y received the 
feparate ufe, and the principal, after her deaths to her y^^, wm hc'id 
appointment ; and in default of her appointment, to !a^ke u^t^ 
her executors or adnuniftrators. Sw'iilerabed 

Before the faid furrender was ptefented in Court, ^^i^^^^^ 
and before the fsdd Jobn Wilfon was admitted, and ^« j <»«inedj 
CQnicqaentiy before he could furrender the copyhold iDtruu /or the 

premifes ^ ^^* 
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jirAefoife r. ,fo purchafed by him to the ufe of his will, he died ; 
"^ ^ *' „ namely, on the loth of 06lober 1765, leaving hisfaid 
fifter Elizabeth his heir at law. 

On the 19th of Jpril 1^66, at a Court then held, 
the faid defendant was admicted to the copyhold pre- 
xriifes as devifee. 

She continued in pofieflion, without interruption, 
till the death of Elizabetbt the plaintiff's late wife, 
which happened about five years after, when the 
plaintiff, as guardian to Jobny\\i% infant fon, the heir 
of 'the f2ud Elizabeth^ procured him to be admitted to 
the copyhold premifes. Elizabeth^ the plaintiff's late 
wife, the legatee, continued to receive theintereft of 
her 'legacy of 5000 /. to her death ; and flie dying 
without having made any appointment of it, the 
plaintiff her hufband took out adminiftration to her ; 
and in right thereof claimed the faid legacy, and filed 
his bill to have the funds, in which the fame was in« 
vefted, transferred to him. 

The defendants, by their anfwer, fubmitted, that 
as the legacy to the heir was of greater value than the 
copyhold, the devifees ought to be fatisfied the value 
of the faid copyhold premifes, in cafe the devife 
thereof fliould be void, out of the faid legacy. 
(«)Re{.Lib. The caufe came on the i8th of June 1771 (a\ 
A. foi. 394. ij^foyg Sir nomas Sewel M. R. but John Ardefoife, the 
infant heir at law of Elizaheth the plaintiff's late 
wife, not being a party, his Honour declared, <' the 
plaintiff as adminiftrator of the faid Elizabeth his wife^ 
was entitled to the funds in which the faid legacy of 
500c/. was invefted, fubjed to any fatisfadion, which 
upon the determination of the above queftion, the 
plaintiff might be liable to make to the defendant 

Elizabetii 
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Elizabeth Wiljon^ the mother of the teftator, rcfpeflt* ^^W^ v. 

ing the faid copyhold premires ; and by confent 1 600 /• """^ ^^\ ' „ 

£aft India annuities were to be transferred to the 

Accountant General, to make good to the faid de^ 

fendant Elizabeth^ what fhe might be dee^ied enti« 

tied to, m cafe Ihe (hould lofe the benefit of the de. 

vife ;" and the hdr at law not being a party in that 

caufe, the faid caufe as to that matter, was ordered 

to (land over to be further, heard, until the following 

caufe, the faid Elizabeth fVilfon the devifee, plaintiff, 

the faid Ifaac Ardefoife the father, and John Andefoife^ ' 

the infant heir, defendants, fhould be brought on, 

and both caufcs co be heard together. 

Both caufes came on to be heard (a\ , .,; ,^ . ,^ 

The faid Elizabeth fVilfan by her bill ftated \\it Jun^.^i July 
purchafe of the copyhold eftate by John her fon ; the 
furrender of it out of Court to the ufc of him, and 
his heirs } the devife of it to her in fee ; and \i\% 
death before he was admitted ; and her admiffion to 
the faid premifes as devifee thereof, as before ftated ; 
and infifted, that though the faid John IVtlftm wad 
not admitted, and confequently could not furrendet 
the copyhold premifes to the ufe of his will^ jet the 
de>afe was good, for the vendor having furrendered 
the fame out of Court, and John Wilfm the purchafer^ 
having died before the furrender could be prefented, 
and before he, by any aA of his, could be admitted % 
therefore the legal eibte, and intenefl in the faid pre^ 
mifes, until the furrender was prefemed, and the faid 
John Wilfon^ or fome other perfon, was admitted to 
the faid eftate, under the faid furrender, remained in 
the faid WiUiam Dormer the vendor, a» a truftee for 
Vol.!. Hb the 
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^i!S^{iti. thtiiid Join mifon\ and as the did John Wllfan 
mn ■ ■■ ■ . could not procure the legal eftate and intereft, in the 
copyhold premifea^ in order to furrender the fame to 
the ufe of his will j and by reafon thereof, being only 
fcifed of m truft, or equitable intereft therein, fuch 
intereft V9zs well devifed, and palTed by his will i and 
ihe infilled, that the legacy of 5000/. to the laid 
EUzabctb Ardefoife was in lieu of all daim in re. 
fpea of the faid copyhold eftate ; that Ihe lived five 
years after the plaintiff the devifee was admitted to 
the faid copyhold premifes, without fctting up any 
claim> and having conftanrly received the intereft of 
the faid legacy to the time of her death, it was and 
ought to be confidered as making her eleftion to 
take under the vrill i and that the fame ought to be 
binding and conclufive on the defendant John jirde- 
f^ft the huiband and admimftrator, and on John 
Ardif^i her infant heir. 

The bill therefore prayed, that the will and the 
devife to the plaintiff, might be eftablilhed ; and that 
ihc copyhold premifes might be furrcndercd to the 
plaintiff; and that the defendants might account for 
the rents and profits* 

The defendant Ardefiifi by his anfwcr, admitted 
the will of Jtbm fflljin^ his purchafe of the copy- 
hold eibte» and the devife of it as before dated to 
the plaintiff EU9ai€th m:/jni and alfo that the tet 
taior gaye fuch legacy of 1000 A and in fudi maimer 
to EHzaieib his after, and heir at law, as ftated in 
die bill ) he alfo admitted, that the bid copyhold 
preimfes were furrendered out of Court, to the ufis 
of d^fwdttftitor in fee; and that he died before 
g foch 
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fuch furrender W2» prefented for admiffion ; but in- Jtrdifii/ty. 
fitted, the teftatot might have been admitted, if he ^"'"'''"' ^ 
had ufed due diligence, by havmg a fpecial Court, 
for that the laid furrender was on the 5th of Septemr 
her 1765, and he died on the loth oiOdoher follow- 
ing ; and further infifted, that the faid legacy of 5000 /• 
was not in lieu of all claims on the eftate of the tef- 
tator ; and that Elizabeth his, the defendant's, late 
wife, had not elefted to take under the will, as fug- 
geftedby thebill. 

On this day (j), his Honour declared, it appeared W*J"'7»77«t 
from the evidence, that Elizabeth Ardefoifej had made folfss^. ' 
her eledion to take the 5000 /. which appeared to be 
of greater value, than the copyhold premifes, and 
therefore (he was bound by fuch eleftion ; and that the . 
defendant John Ardefoife the infant heir, who had 
been admitted to the faid copyhold eftate, as cuftom- '■ 
zrj heir, waslikewife bound thereby } and that the 
phintiS Elizabeth Wilfon was in equity entitled to the 
benefit of the faid devife j and decreed the infant, when 
he attained the age of tweniyTone years, unlefs he ihew- 
ed caufe to the contrary, to furrender the faid copyhold 
eftate to the faid Elizabeth fVil/on, and that fhe fhould 
hold and enjoy it in the mean rime ; and 1/aac Arde^ 
fiife the father was to account for the rents and pro- 
fits^ and Xo igtvj the balance to the faid Elizabeth 
Wijfon. 



H*h a Bettenfon 
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'7J"»y'77». Beiimfon ▼. IVinder. 

Payment by an Qn thc i6t\i oi Jufu 1737, Jobu KerrU txtcvXeA z 

SnVo^U**' bond to Ralph Bofweli Ralph died, and appointed 

' dSSlVcS to?i? ^^ry ^?/^^' Ws executor j ^!?iirjf died, and made 

any notice of the plaintiffs his executoTs, who prored bis will : In 

ty> rK>^p^ ' 1 77^9 7^^^ Kerril died inteftace, feifed of teal eftates, 

2[^)«"?."'' which defcended to Jnn his heirefs at law, the wife 

of William Hughes one of the defendants ; Mary the 

wife of the defendant, obtained letters of adminiftra* 

don of Kerrilj the inteftate's perfonal eftate, and po& 

fefled it, and being ignorant of the faid bond, applied 

the perfonal eftate in paycnent of debts by fimple 

contraft ; the plaintiff filed his bill againft the heir at 

law, and alfo againft the adminiftratrix, for an account 

of her inteftate*s perfonal eftate ; and to be paid by 

her perfonally his bond debt, fhe having, as was 

infiftcd by the Solicitor General Mx.Wedderburne^ been 

guilty of a devq/lavit. The Attorney General Mr. 

Thurlow was counfel for the defendants ; he argued 

firft, that from the length of time (ince the bond was 

entered into, it was to be prefumed to be fatisfied, but 

payment of intereft on the ift of July 1748, being 

, proved, and alfo a letter from the inteftate in i752> 

being an acknowledgment of it, that argiimenl 

failed. , 

As to the devajlavit^ the Attorney General faid, 
that where an executor, or adminiftrator does an ad, 
ignorant of a prior demand, and without fraud, or 
collufion, devaftation was not to be imputed to him. 

Lord Bathurji C was clear, that fimple contraft 
debts paid by an executor, or adminiftrator, without 

notice 
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notice of a bond, was a good payment^ and direded ^^JJ^"*^' 
an account of what was due on the bond^ from the ' 
I ft of July 1748, the time to which intereft appeared 
to have been paid, and of the inteftate's other debts ; 
and likewife an account of the intcftate's perfonai cf- 
tates ; and the adminiftratrit to have credit in fuch 
account, fbr fuch part of the perfonai eftate as had 
been applied in payment of iimple contraft debts^ 
before ^e had afiaal notice of the plaintiff's demand, 
and the perfonai eftate, to be applied in a courfe of 
adminiAration. 



Inge V. Lippingwell. . 10 July tiit. 



jn^ motion for an injundton, in order to (hew that 
an agreement in writings may be waived by parol^ 
the cafe of Pitcarn v. Hopgood was cited ; and the 
ifljuncUcm was granted. 



Greames v. Stritbo. " J"^5^ *''*• 



MOTION that the flieriff might be reftrained from RHief fHim 
paymg money levied by hun ; and if any money uib«ioav«rdiia. 
paid, that it might be refunded, upon the ground^ 
that there was a miftake; and that the plaintiff had a 
right to fet off. 

Lord Chancellor.— When an a£tion is brought at 
law, and a verdid, and a miflake, this Court will 
fometimes interfere to have the account properly made 

out. 

Hh3 The 
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Gnamitr. The adioii was brought in 17(^89 and after great 

^'"''^' delay, the plaintifFin the aftion recovered a verdia; 

After a writ of error, the defendant at law files a faill 

in thi$ Court, charging lofs of papers, and obtains 

an iojun&ion. 

After diflblving the injunaion» the defendant at 
law files a new bill, charging that the plaintiff at law 
hath recovered more than is really dvie to him. 

A party may bring his adion for what fum be 
pleafe;, without making any allowance, but the defend* 
ant hath Uberty to fet off. 

The queftion is, whether this Court ought to in- 
terfere in this cafe. 

If a party at law hath obtained a verdid, and the 
party hath any equitable demand in this Court, this 
Court will grant a ne exeat regno. 

If the party is abroad, this Court will im)pound| 
the property. 

Therefore upon the plaintiflTs paying the fum ad- 
mited to be due, and fo much more, as is the amount 
of the fum recovered into the Bank, the injunftion 
ihall be granted. 



ft 5 juif 1771. Matthews v. Matthews, 

LordRaChurftC. 

^ TT?^ plaintiff, the widow of the teftator, was entitled 

to an annuity of 100 /. charged on freehold^ and 
leafehold eftates } and by an indenture of fettlemeot^ 
dated 9th of February 176a, her hufband cove- 
nanted to convey the iame of value to anfwer it ; 
the hulband dymg, and the rents and profits not 

bdng 
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being fufficient to anfwer the annuity, the plaintiff Mattktwi v, 
filed her bill to have the deficiency made good. , 

On hearing the caufe; the Mafter tvas directed to 
take an account of what remained due to the plaintiiF 
for her annuity, deducing what (he had received of 
the rents and profits of the freehold and leafehold 
eftates ; and if the rents and profits were not fuffi- 
cient to anfwer the annuity, the deficiency was to be 
made good out of her faid Kufband's perfonal eftate, 
an accdunt of which was direfted, and fufficient of 
the perfonal eftate to anfwer the deficiency, or fo far as 
the fame would extend, was to be paid into the Bank, 
and laid out in the Accountant General's name in 
Bank annuities, in truft in the caufe ; and the interelt 
to accrue thereon, and fo much as the rents and pro- 
fits of the freehold and leafehold eftates would make 
up of the clear yearly fum of 100/. was to be paid 
to her, and in cafe the intereft or annual income of 
the perfonal eftate ihould not be fufficient for. the 
purpofe aforefaid, the plaintiff was to have the defi^ 
dency made good out of the capital of the perfonal 
eftate, and if that were not fufficient, then out of the 
freehold and leafehold eftates in the faid indenture 
mentioned. 



AJkews. Town/end. joiuty.yri- 



Bill to ftay proceedings at law, on an ejefin^ent where aperpe- 

under pretence of a forfeiture of a leafe, u 'dSf^T. 

On hearing the caufe, the Court dircded the in. "l^Jl^Yl^x^ 

junftton that had iffued to be perpetual, and the death of tpapr 

jrt rt ».• .1 fortht purpofe 

aereaoant to pay cofts, which were not taxed i the of keeping ob 
Hh4 plaintiff [^r^'"*""'' 



474 



REPPRTS OF CASE§ 



[i2G<o.IIL 



(f) Supr. 



plaintiff dies ; bis reprefentacive fileg a bill of revi* 
vor, uilder pretence of continuing the injundion ; but 
with a view to the coils ; the defendant demurred, for 
that no duty remained, but payment of cods ; and not 
being taxed, the fuic could not be revived for cods 
only ; the demurrer came on to be argued : It ftood 
over, and after confid^ration, Lord BathurJiC al« 
lowed the demurrer, upon this ground, that the de« 
creeing of a perpetual injundion, were it neceflfary 
to revive upon every abatement, would be in effeft, 
decreeing a peipetual fuit ; befides, though a fuit 
abate, the injunction that may have iflued doth not 
drop ; the order of courfe, that the reprefentative of 
a deceafed plaintiff may revive in a given time, or that 
the injunction may be diffolved, evinces it. 

The cafe of Teomans v. Kihington in the£xchequer» 
7th Jfril 1762, was produced (a)^ 



6 Aiiguft 177*. Com/tie V, Weft. 

A PPLICATION to difcharge an order by the Mafter 
of the Rolls, for a perfon to come in, and beexa« 
mined fro interne /uo, touching a claim on an. eftate, 
of which a receiver had been appointed by thig Court) 
fuch order it was infifted, being only granted, when 
in the hands of fequeftrators, and therefore irregular. 
Lord Chancellor. — ^I am clearly of opinion with bis 
Honour^ that this Court will order a perfon to come 
}n and be examined //-^ interejfe/uo, as well againil a 
receiver appointed by th)» Court, as. againft leq^aef^ 

Ex 
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Ex parte Cbeveley. 3 Nov. 1771. 

VfR. Perrin on behalf of one CheveUyj prayed to 
fuperfede a writ de excommunicato capiendo. 
The Court refufed to interfere* but ordered Cbeve^ 
ley to pay the cods of the application* to be taxed. ^ 



Birt V. fVhifen lo Dec. i77i, 

LordBathurftC. 

A WITNESS going to the IFeJi Indies^ an order was ob- — — — 

tained to examine him ; and he was accordingly 
examined : application was made to publiih his depofi- 
tion ; but it being known that he was in Ireland j and 
publication not having pafled, it was refufed ; it being 
held he mufl: be examined in chief. 



Bacon v, Griffiths »4 ©e^. 177*. 

(Reg. Lib. A. fol. 40.) 

^HB defendant put in his anfwer to the original 
bill ) afterwards the plaintiff obtained an order to 
amend his billj and accordingly amended it. 

The defendant obtained an order, for time to an* 
fwer the amendments ; but not anfwering^ and being 
in contempt to a fequeftration for not anfwering the 
amendments, the plaintiff applied this day to Sir Tbo* 
mas Sewel M. R. by motion, for the Clerk in Court to 
attend with the record, to take the bill pro confejfo 
pgainft th€ defendant ^% to the matter of the amende 

ment; 
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Bae^v.Grffitk, ment : The defendant objeded the irtegulaiity, and 
' argued on the abfurdity of doing fo. 

But his Honour was clear, that there was no abfurd- 
ity^ and that it would be abfurd not to do it j and 
therefore ordered the Clerk in Court to attend with 
the rccorcL Hawkins v. Crook^ 2 P. Wms. 556, was 
Cited. 

The plaintiflF moved this day, to difcharge the order: 

Mr. Perrin for thie defendant ; Mr. Madocks for the 

plaintiff; and Lord Batburji C. held the fame to be 

i^iiitiffbenoc improper ; the original and amended billi being but 

•"^j.'^' one record (d). 



16 Jtn. 1775. 

X^rdlUlhurftC . Qiol Y. Ajhurft. 

Qn hearing the caufe, it was referred to a Maftcr 
to fettle a cafe, for the opinion of the Judges 
of the Court of King's Bench, grounded on refer- 
ences of the like kind, in Lord NottingbanCz time, 
mentioned in Finches Reform* 



Jl....... Sumpter v. Lift. 

Tbere it no way 

•f «ai«d1n lyf ATTERs in difference had been referred to arbi- 
l!**bS'*"'^' ^"* trators j they made their award : the defendant 

this day moved, that the Accountant General might, 
purfuant to the award made under arbitration bonds* 
transfer fome funds Handing in his name t9 the de- 
fendant. 

The plaintiff oppofed the motion^ ajid objeded tQ 
tl^e condu£t of the arbitrators. 
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Lord Baiburft C— In Courts of law, where an s^f^'^r.Life . 
award is made a rule of Court, the pradice is, to fue 
out an attachment againfl: the party, to enforce the 
execution } thereby potting him upon impeaching the 
award, if he think fit. 

Here there is no othier way to impisach the award, 
but by bill (a)* Therefore take nothing by the (^seeSpetH- 



Codrington v. Eai;l of Sbelburne. >s !«• wj. 



A FEME covert being the heir at law of the teftator, 

and living feparate, and anfwering feparately from 

her hufband, in purfuance of an order for that pur* 

pbfe ; her admiffion of the will was held by Lord 

Baiburft C. fufiBdent ground for the Court to efhu 



BlHardv.Tayhr. „,,.,^^,. 

Ambl. 7i5.SX«i 

THE caufe was heard before Sw Thomas Clarke ,^ 

M. R., and his Honour marflialled the aflets, fo Maftw of tte 
as to preface the perfon^al eftate, to Citisfy the cha* fffJ!!to^2, 

™1* to let in a 

It came on ^ appeal to the Lord Chancellor from ^"^^'^Lm 
the decree ; and ftood this day for judgment. by "im lm< 

Lord Batburjl C— All hath beed laid, which can ^*^*"^^ 
^ laid, on behalf of the charity. 

The 
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dv. Tte qaeflion is^ whether marflialHng af mflets ft all 



vm'u 



"^''' be let in, for the purpofe of liflfwerilig a charity* 

I muft be governed by precedents : In Mcgg v* 
Hedges, a Ve/ey, 52 j in tfhe Attorney General v. For- 
A^> 25 7^^^ ^7^^ i itt Sorejly v. HoUinsj 2 httrffs 
EccL Law, 50*^ the charity was thrown on the per- 
fbnal eftate. 

In Dalton v. James, decided by Lord Hardwickti 

5 February 1 745, the tcftator devifed his real eflate^ 
to pay debts and legacies, if the perfonal eftate was not 
fufEcient ; and gave 1000/. to a charity: the perfonal 
edate turning out roc to be AifEcient to pay the whole, 
the aflets were marfhalled for the charity. 

In Gajlrkl v. Bahr^ 30 March 1 747, determined by 
Lord CbaQcellor Hardimcke j in Vaughan v. Pmrrier^ 

06 February 1 750 ; in Attonxy General v. Graves^ 
{a) Ambi. 155. ^^* ^75^ (fi) y *^d ^ Attorney General v. Bethlem 

Hoifpital, cited in it ; Lard Hardiokke as to the mar- 

fhalling of aifets, was clear the old way of marlfaalltng 

aflets was to let in the legatee for fatisfaftion, out of a 

fund only applicable to the payment of his legacy, and 

to throw the other legacies on the other fund. 

In the Attorfiey Gefieral v. Tomkin, 4th March, 

{$) Ambi.iis. ij^^ (^^^ and in the Attorney General v. Tindale^ 

(r) Ambi,6i4. loch of AW 1759 (c), afibts were marfhalled to kt 

in a charity : The decree was reverfed by Lord JV(?r/A- 

ington 6th March 1764. Forjier v. Blagden, i?th and 

CO A'»bi.704. '3^*^ ^^*^' ^77^ (^» decided by Lord Chief Bared 
Smith, fitting as one of the Lords Commiffiotters 
of the Great Seal, is in poi^tl The plaintiff, the 
Executor and truftee in the will, in that cafe brought 
his bill, in the natute of an interpleading bill, againfl: 
the heir at law, and other charity legatees, for direc* 
tioxi how to a^ \ the Court would not marihal. 

If 
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If this xnarAoIling of aflbes to let ia charity, vare m/nmrjr. 
to be tolerated, the Court would be domg thu per ''^*'^' 
Miquum^ 9ihich it would not do per direSmm* Arnold 
¥• Cbapmanj i Vefey^ io8. 

Therefore let the decree, fi> &r as it tnarAals the 
aflets, be reverfed. 



IViUiams v. Johns. n Feb. 1773. 

Lord BjithurltC. 



HThis was an application without notice, to commit 
the defendant for a contempt, in making the per- 
fon, who ferved him with a fubpoena to appear and an- 
fwer, eat the fame, and otherwife iH treating him ; 
the defendant ordered to (land committed, unleft 
caufe ; but by reafon of his ferocious, and terrible 
difpofition, no one being willing to hazard ferving 
him, leaving the order at his houfe, was to be deem- 
ed good fervice. 



Wtlfon V, Womhwdl and Nottingham* j, pcb. 177?- 

^Hi queftion in this cafe was, whether the o«t of 
kin, or the executors, were entitled to the refidue 
the perfonal eftate, undifpofed of. ' 

Lord Bathurft Q. — The queiiion is, whether the 
executors are to take by the exprefs words of the 
will ; or take the refidue by operation of law. 

I take it to be law, that after fatisfying debts, and 
legacies, if nothing is given to the executors, and no 

apparent 
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^i^tli'^'^ aj^ftprent intention to the contrary, tlie rcfidue will 
^ belong to them. 

In the prefent cafe, it is evident nothing was in* 
tended for the executors, but what they had. 

Therefore his Lordlhip dire&ed the account of the 
perfonai eftate ; and declared the clear refidue to be^ 
long to the next of kin } and to be divided accord- 
ingly. 



I Marcli i77J« 



Ri^y. FJayer. 

OERvxcE on the Clerk in Court on the defendant, 
with a notice of motion, that he might ftand 
committed, for breach of an injunOion^ ordered to 
be deemed good fervice. 



Calvert v. Adams. 
(R^. Lib. A. fol. 136.) 

A RECEIVER appointed of two fifths of an eftate. 

[But in Ifittonghhy v. Wlttmgkfy^ Lord HtrtkingHn C. refufed to appoint % 
icccivcr of tn undivided moiety^ putting tkii qudUon : how could « receiver 
lety fety or diftniUf or take any ftep without the coofent of the other co-pv^ 

r? J.n.] 



Ex 
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ExpzncCole. ,5 March ,77 J. 

CT-HOMAs Miller having been committed by a war- Aprifooercom- 
. rant of commiilioners of bankrupt^ for not anfwer. miflionere^"^ 
ing queftions put to him, relative to the bankrupt's a^wcX^'™* 
cftate, under the ftatute of the 5th of Gea. 2. /. 18. i^h^^V^J^, 
b brought up by baieas corpus^ according to which ***^' JXIf**' 
the Court cannot bail, but muft difcharge, or remand ^^^pus^Md 

, .J. remanded until 

the priloner. hewouldanfwer. 

The counfel for the defendant alleged, they had 
various objedions to the warrant of commitment ; 
and therefore prayed, the prifoner might be dif- 
charged. 

Lord Batburji C- — ^This is a queftion, whether the 
warrant is fufEcient for me to remand the prifoner. . 

The ftatute of the 5th of Geo. 2. has taken care, 
that the warrant ihali not be qua(hed for want of 
form ; but here is a defed: in point of form. 

It is objefted, that the commilEoners did hot qua- 
lify, but that is not to be prefumed : It is alfo objected, 
that the queftion put is not relative to the bankrupt's , 
eftate ; on the contrary, I think the queftion put is 
clearly pointed, and relative to the bankrupt's eftate ; 
and the fummons is for bis appearing, and anfwering 
queftions relative to the eftate of the bankrupt, and he 
will not anfwer } therefore let the prifoner be re. 
maided. 



Bronifield 
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27 Feb. and i k 
3 March 1773. 
Affibi. 7X5.S.C. 



On a qiicftton at 
to leafes renewed 
by an executrix 
after the term 
had expired, 
whether fur her 
•wn benefit, or 
for the benefit of 
theeftatcofthe 
teftatori and a 
lectct truft to 
ber executofti 
they were 
declared to 
rrfult f^>p the 
acxi o^ kio. 



Bromfield v. Chhbejler. "^ 
Raw V. Dutbelly. j 

Lord Bathurji C. 

JDicRAMD Raw^ the huiband of Frances Raw^ being 
poflefled of and entitled to certain eftates in Corrr 
waUy held by leafe from the Crown, of which thirty* 
one years were then come, and which would expire 
at Lady day 1747, made his will dated the 29th 
day of December 17 16, and thereby bequeathed the 
leafes to Frances his wife, during fo many years of the 
terms granted in and by the faid leveral leafes, as (he 
fhould live, and after the death of his wife, if the 
terms granted by the faid leafes, ihould then exiftf 
he gives, the fame to his brother William Raw^ for fo 
many years of the term granted by the faid leafes, as 
he (hoold live ; and after the death of William RaWy 
if the terms exifted, he gives the fame to fuch of the 
children of William Raw^ as ihould be living at the 
time of his death, and after giving legacies, he gives 
the refidne of his eftates to his wife the faid Frances 
RaWf and appoints her executrix* 

In 171 8^ the teftator died. 
* On 7th of February 1 7 1 9, Frances Raw^ applied fof , 
and obtained a leafe of ^ fpot of ground called C0/- 
lier^s Tard^ as executrix of RicbardRaWt contiguous 
to andinclofed in the part of the leafehold premifes 
granted to her hufband, and which ought to have 
been held by her huiband, but in ^t was not, and 
to commence irom the 7th of February 17 19, to the 
25th of March 1747, to make it concurrent with 
the other leafes* 

2 Oft 
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. On ibe 6di Afril 1 734, flie applied for a renewal of ^^ffj^j^^ 
the leafe of CMer's Tard^ as veil as the other eftates, v. i>uiktUy. 
and obtai&ed a grant of both in her own name, fo as -"^~""*"~* 
to make up the term thirty-one years, and paid a fine 
of loooA the rent rtierved, bdng i6/. 10 x. 94/. for 
Jfftmet Meadowi for CoOkf^s Tard 2/. 

On 4»d JwM 1 749, flie obtained a grant for an ad^ 
didonal term of fifteen years, to ex{^re at Lady-Day 
1767 ; the fine (he paid was 900 /; die fame rent was 
referred. 

Tbefe leafes recited the title of Frances ^ under the 
will of her huiband. 

She afterwards granted leafes, and took fines ; in 
which leafes, William Raw^znA TJrfuia Raw^ devifees 
in remainder of the faid eftates in the will of the 
teftator Richard Raw, after the death of Frances, the 
widow, joined^ 

On the iSth of Oilober 1760, Frances being then 
turned of eighty years, and of weak m]nd, and a great 
bigot in her religion, being a papift, was prevailed 
upon by one fointz. a jefuit, to execute a will pre- 
pared by him, and which he carried down to her, 
whereby after giving fome legacies, fhe gave the refidue 
to the defimdants, Chichefter and Hutton, the executors 
named in the will, (whom (he had never feen), upon 
fuch truft, and for fuch ufes as they knew ; and they 
pcffidEsdher eftate, and Pointz^ who had procured 
her to appoint him the receiver of her eftates, was 
permitted to continue in the receipt, but he never 
accoimted. 

Upoa this cafe, the plaintiffs in the firft caufe, the ^ 
devifees in remainder, under the* will of the teftator 

Vol I. I i Richard 



462r REPORTS OF CASES [13 Geo. III. 

s^mfieffiv. Richard Raw upon the death of the faid Frances the 

V. DutMfy. ^^ widow^ and who claim the leafehold eftates devlfed 

' by the will of Richard Rawj have exhibited their bill 

to have an account of the rents and profits of thefi: 

eftates, accrued fince the deadi of Francis: 

The defendants in the fecond caufe claim the faid 
eftate, as part of the eftates of Frances the widow, 
they being her next of kin ; and have filed their bill 
agsunft the executors, amongft other things, for an 
account of her eftates, charging, that (he had devifed 
to her executors only a legal eftate, and had not dif- 
pofed of the equitable intereft ; and by their bill par- 
ticularly prayed, a difcovery of the truft for which 
the eftace was given to them. 

The defendants pleaded to the difcovery, but their 
plea was overruled. 

They were at length after three or four infufficietit 
anfwers, driven to admit, that they did not claim any 
beneficial intereft in the teftatrix's eftate } and that the 
truft repofed in them, was a fecret truft, no^ known 
to have been the College of Jefuics at St. Omers. 

The queftions in the caufes, principally are,^ whether 
Frances the widow, had a power to devife the leafe- 
hold eftates ? 

It was argued, that being a papift, nothing could 
veft in her beneficially, but only as executrix ; but 
fuppofing ihe had a power to devife, then a queftion 
arifes, whether fhe hath devifed ? 

But the primary queftion is« whether, the renewed 
leafes are the eftate of Richard Raw, or of Fram^ 
his widow? 

Let 
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4H 



Let w fee whether this comes within the general Mrwfdi^. 
Tule, that old leafes pervade renewed leafes, and are ^&fy!^ 

confidered as in the nature and quality of the old ■ .■■■* 

leafes, andiubjed to the ftme terms and coJi()itioxu 
as the old leaTes ; or whether there is any particular 
reafon, to take this cafe out of that general rule ; and 
1 am of opinion there is not.* Her application was at 
executrix of Richard Raw^ and though the leafes are 
granted in her name, yet in the reciting part, they take 
notice of her being executrix. 

Upon the general rule I before mentioned, the cafes 
are numerous : Co$k v. Duckenfield (tf); jidtingfon v, W ^^^'^ i*«* 
Cam^ 14 May 1743 (*), both decided by Lord Hard- (h) 3 Ark. i^u 
wicke. Holt y. Holt J 1 Clnnu Caf. 190 } Luckin v. 
Rujbwdrtbj Finches Reports 392, {c) ; Patnur v. Toung^ (c) % ch. Ca. 
I Vern. 276 ;. WalUy v. Walley^ i Vfirn* 484 ; IVitier v. "^- *' ^• 
Witter^ 3 P. fFms. 99; Mafonv. Day(d)} Norton ^jyxMq.ou 
V. Cropj 2 Atkins^ lAtVY^^^J v. Vernej^ 1 F^/,'428 5 '^^•4f4» 
Hatty. Veal J before Lord Camden. 

Therefore declare, that that the renewal of the 
leafes of the cftates in queftion, except Collier^ sTard 
eftate, of which iPrances obtained an original leafe, and 
which is to be confidered as part of her eftate, ar^ 
to be confidered as renewed for the benefit of the eC 
tate of the teftator Richard Raw^ and to go accord- 
ing to his will ; and the eftate of Frances muft have 
an allowance, for what (he paid for fine$, &c. on 
renewal ; and an account muft be taken of what fhe 
received for fines and rents from under leflces j and 
9S to the refiduc of the eftate of the teftatrix Frances 

I i 2 Kaw^ 



^($4 
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k<My dechre Cbkbifter and HtMm the execmors^ 
TSSZhf^ Md to be confidered only as truftees \ and diat the 
Keflefidal intereft in fuch refidue refults for the bene^ 
fUof theMstof Ida oftfaefidd teftatrix. 



10 Mir 1773* 

At Wcftmtnfteri 
iiiP^ty Baft 

aithivft c* 



. Miifitdx.Lark. 

rvA modon by Mr. Stainjby^ on behalf of the defend* 
ant, that his bail might juftify^ after bemg fwom» 
and examined ; his Lordfhip allowed of onej and dif- 
approved the other. 



M May 1773- 

Bill retaiflcd ia 
•rdcr that the 
plaintiff might 
India the 
defendant for 
perjury. 



Fell r. Cboinbtrkuiu 

npHE bill was for an injundbn, to (lay proceedings 
at law for a breach of covenant, in not signing 
and delivering all the premifes^ which the defendant 
infilled, by an agreement in writing, and a leafe in 
purfuance of it, were to be ailigned ; the plaintiflF dates 
by his bill, that though the agreement was for all the 
premifes, yet the defendant^ at the time of the execu* 
tion of the leafe, to prevent delay, and to fave the 
trouble and expence of a new leafe, agreed, that three 
pieces of land fliould be excepted; but the defendant by 
his anfwer, denying the fa£t, and infifting on the extent 
of the written agreement, the plaintiff examined feve« 
ral witaefles to prove the fad ; which they did ; but 
their evidence being objeded to at the hearing, they 
were not admitted to be read; his Lord(hip, however, 

retained 



^.P.t7yj] mCilAMCERY. 405 

ntaiaed the bill for tmthe rnansbi, vritb liberty A)r ff >; 
the plsundff n> prefer a bill of indigent ibr perjury ""' 
ctgfuaft the defendant, if fo advifed. 



Peircer,WaMh H^jms- 



jj^fTLieATtoK to Sir Tbcmst Sewi M. R. that the 
Regifter of the Epifoopd and Coofiftory Court of 
Hereftrdt might deliver an <xiginal will to the phis- 
tiff's folidtor, to be prodoced at the hearing oif the * 
caufe ; the caufe flood twelve out of the paper ; or- 
dCTed, upon giving fecurity to ret^im the will in fix 
weeks from the deKvery {a), S,2a" L*?."" 

Wiiliamtv. 
Floyer, i6 July 1757. then was a fimlhr otAv. Vid. Mooit v. Roachy fupr. 



T i3E&TT ^ven to the defendant to amend his anr 
fwer, by (biking out the admiiEon of the pIsuntiflTy 
^di^ree^ i^ter pnblication. 



Fawel T. HeaUs. ,4 ju„e ,77,. 

Ambl.7t4.S.C. 

THIS cauTe Hood for judgment this day. ' , , , 

« ««k««^''J?. i«. • •• m Wthe vendor of 

Lord BatbwftC. — ^The qaelhon m this eaufe aneftMecake 
arofe on the fale of an eftate ; the vendor at the time h^M» ri^u- 
of the conveyance, took the pisrchaler*s bond for the ^Zch^h^nty, 

• and the puicha- 

fer bcoomei iofolvent, tlie YCndor hatb no iMn on the fiatt for the confideracion moneyi but muA. 
abi^ by huTlecarity. 

I i 3 money ; 
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f4tp*/». BMiii. money : befere it was paid, the purchafer becatne in- 
'^ " "" folvent, and a bankrupt. 

The queftion is, whether the purchafer hath a lidi 
on the eftate for the confideration money ? 

It hath been laid down as a general principle, that a 
vendor hath a fpecific lien on the eftate ; that the fiune 
equity lies againft truftees, as againft the principal. 

In order to prove this point, three cafes have been 
cited. Chapman v. Tanner^ i Vern. 267, which as 
cited is certainly a very ftrong cafe, biit upon look* 
ing into the Regifter's book, it is very different. 

PoUerfen v. Moore^ 3 Jtkins 272, is very inaccu- 
rate ; therefore I had recpurfe tp the Regifter's book 
for it. 

And Fordiffe v. Scbru^am^ 8 December 1769^ Reg* 
JJb. B. foL 45^. 

I do not find an infiance where a bond has been 
taken for the confideration money. It is evident he 
had an opinion of the purchaler at the time, otherwife 
he would not have let the money remain in his hands: 
I confider It as a tranfaftion diftmd, and independe^^ 
of the purchafe : he lends him the money, and hei 
chufes his fecurity, and I think he muft abide by h^ 
ihereforel^t the bill be difmiHed. 



Rucker 
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Ruckir v. Haren. it June 1773. ' 

* Ainbi.672.sc, 



'T^His caufe. ftcod this diy for judgment. ^ fuciy having 

Lord jBtf/Aiir/ C— The bill is brought by the P:;U^:,rw!:. 
phintiS Rt4cbir. as^afl: the executors of Hagen^ to bound, after a 
recover what is due to him, on eight notes tor 400 /. bankruptcy had 
eacb5 payable at different times. • Ihc prindpai. 

The cafe is this: In ij66,Hagenzp^XitdLio Baker. \tcToll\^ 
to borrow io«ooo/. Reduced Bank annuities; which «|c«Man'ij»5-'nft 

' 'the bankrupt, 

Baker lent, and Hagen gave his note, to re-transfer it by the comm>u 

, 1 , . fion, and ccru- 

00 a month's notice. fierce. 

The plaintiff Rucker^ binds himfelf to Baker by * 
bond, as a collateral fecurity. 

Baker received from Hagen^ -one half year's inte^ 
reft of the annuities ; but before he demanded of 
Hagen to re-transfer the annuities, Hagen became a 
bankrupt, and a commiffion iflued againft him, and 
he was found a bankrupt, and Baker proved bis debt^ 
and in Jpril there-was half a year's intereft due on the 
annuities : The plaintiflf Rucker paid 150 /• for fuch 
intereft, and continued to pay two or three more half 
years' tntereft, and then pays to Baker the refidue of 
the money, and takes up from Bcdcer the notes given 
to him by Hagen. 

Hagen obtains his certificate, and afterwards dies 
having made his will, and the defendants his execu^. 
tors, who proved the will, andpoflfefled his effedis. 

The queftion in the caufe is, whether the plaintiff 
be, or be not e;iiitled to come in upon the effcfls of 
Ha^tn for payment of the notes. 

114 Two 
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Ruckery. Hagim. Two obje£don8 2Xt made to fuch claim : Firft^ It is 
— — — faid, that the debt, is difcharged by the commlffion of 
bankruptcy, and the certificate ; and being fo di£- 
charged, fecondly^ That the notes under which the 
plaintiff claimed, were a debt proveable under the 
commiflion, and the engagement, and payment by the 
plaintiff being voluntary, he is not entitled to come in 
upon the effedls of Hagen. 

It is a general rule, if a debt can be proved under 
a commiflion of bankruptcy, it is difcharged by the 
certificate. 

If it is fuch a debt as cannot be proved, it is a fub* 
fequent debt. 

What is this debt ? . 

The plaintiff had no demand at the time of the 
commiifion of bankruptcy, becaufe he had not been 
called upon as a collateral fecurity, until after the 
commiflion. See £x parte A/ai^a/, i Atkins^ 131. 

I am therefore of opinion^ that the ^hAatiS Ruchnr'% 
demand, was not a debt until after the commiflion, 
an^ confequently could not be proved iinder the 
commiflion : therefore let an account be taken of 
what is due to the plaintiff, and let him be paid out 
of the affets of Hagen. 



i5juJyi773. 



Manly v. Hammet. 



injunaion T^'^^ ^^^ ^^ Injunftiou, and to flay the defendant 
S^ri^twa/^ from pulling down the walls, on which the tim- 

fftabiiihed at ^^^^ ^f ^j^^ plaintiff*s warehoufes were placed. 

The pl^ntiff obtained an injunction. 

On 
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On the hearing of the caut^ die bQl was retained M^brrMammet. 
with liberty for the plaintiff to bring an action of tref« ^ 
pofs againft the defendants for pulling down the walb : 
It was prayed to continue the injunOion, which the 
Court did ; to which it was obje&ed, that the plaintiff 
ought .firft to prove his right. 

Ag^ T. Wj^/hn^ Prec. in Chan. 530; Mayor of 
T^ ▼# PiUdi^My I Atkinsf a82» were cited, t6 (hew 
Aia Court will grant an injunfticm, befixe the right 
is cftabliflied at law. 



Palmer v. Mure* %i joif 1^73- 



'jThis Ull was a general account, and produaiony&r Sf J^SkS^ 
Jr(md, and for a difcovery, iS^lSkt 

Plea to both lelief, and difcovery* ^^^ M<t 

Sir Tbmoi Sewel If. R«~-This comes befoie the b^SlZ^^^c^ 
Court upon a double plea as to relief, and di(bo» 
«ery after a decree, and an account taken in another 
Court. 

fhii is not a cafe of jurifilidton, or a con^ietitaon 
between two Courts. 

A Ixtt to have a general account, for ib general an Theefiatftiif 
$a rf frauds to mefeems improper : It ought only to ^ ^^^u^ 
have been to correft any thing tiiat had paffed un|et«i 
tied through fraud. 

This is not like the cafe of Fejier v. Vafffly 3 Atk. 
587. We muft take the fads, as ftated in the bill, and 
anfwer, and plea, to be true. 

The 
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Palmers. Muff : Thc bill, hj prayiHg general account, prays too 
" ■ much : It ought to have been, to correct any errors, 

and, to faliify any charge. 

The bill alfo prays a difcovery of what hath been 
fuppreffed. 

The plea to the difcovery, I think not good. 

The bill is alfo to be relieved agaihft fraud, to which 
a plaintiff is in all cafes entitled, if he makes it out : 
But then the charge of fraud muft be pointed, and 
not a general charge. 

Where a bill charges fraud, by the fupprelEon of 
any fa& in the furcharging of the defendant, which 
ought to have been difcovered ; the defendant ought 
to anfwer particularly to the fa^t, either to admit, or 
to deny it ; and therefore I think the plea as to the 
difcovery bad, and chat it ought to be overruled. 

As to the relief, if the cafe be made out, the plain* 
tiff will in my opinion be entitled to relief; it is not 
new to pray relief by an original bill, againft a decree 
and an account taka:i in a former caufe. 

There are many cafiss upon that head: Mh<a v* 
Creertj before Lord Hardwicke^ decree fet afide by 
original bill: Sbelden v. Fortefcue^ 3 P. Wm. 104, 
(«) Pfec ch. decree fet afide by original bill : Kent v. Bridgmau {d)$ 
»3i- after trial at law \B§hinfm v. Belh 2 Vem. 146, after 

a verdift ; Humphreys v. Humphreys^ 3 P, fVm. 395 • 
Btackhall v. (^oAe^ % P. tVms. 70 ; Ucyd v. Matffelt^ 
a P. fFms. y^y fet afide by original bill j Countef? 
of Gain/borough v. Gifordt 2 -P. Wm* 424. 

Lord Bathurjl C— I ought to apologize for 
keeping the matter fo long before thc Court : At 
firfl I differed in opinion with his Honour, but he 
bath now convinced me, and I entirely concede to 

his 
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his Honour's opinion^ and am firft to thank him for f«^<rv.MM;« 
the great pains he hath taken upon the occafibn. " ^ 

The prayer of the bill is too large, but there is no 
reafon why he fhould not have fome relief. 

In the cafe of fVelh t. Lord Ambrofe^ i6th Decenu 
let i747> the defendant pleaded a bill in the Exche- 
quer of Ireland^ touching the fame matters ; the plel 
was held good, but the Lord Chancellor neverthelefg 
referved a power to give liberty fbr the plaintiflfto 
proceed in this Court, if fo advifed. ^ * 

As to the dilcovery, I think with his Honour, that 
the plamtiff is entitled to it : therefore lee the ple^ as 
to the difcovery be overruled. 

And as to the relief, let the plea (land for an an- 
fwer, with liberty for the plaintiff to except, and fave 
die benefit to the hearing : By the rule of the Courtr 
the exceptions can be put in only two Terms before 
the plea is argued } the two Terms are expired, and 
therefore unlefii the words, liberty to except be ad-^ 
ded, the plaintiff cannot except. 

The cafe of Snell y. Ltwis^ by Lord Talbot^ was 
dted upon the laft head. 



Gayner v. JTilkinfm. 15*19 Nor. 



^HE bill was filed by the affignees of Andrew Pear/on Huiband a 

a bankrupt, to be paid a contingent legacy to the ^ntBiicgacr 
wife, by the will of Robert Smitb ; the hulband be- ':,'^^^^, ^ 
ing dead, before it was reduced into poffeffion, onr '^^If^^^^'j^^ 

the following cafe : * hD&and being 

Robert Smitb by his will, gave 1000 /• to the defend- J left f„ wil 
m Wilkmfon in truft, to pay the intereft to his nepHcw *®«'*««- 

James 
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g2^-v. mt. y^^^ ^^^ during his life, and from Ws deccafe igt 
^ truft for the ufe and beneBt of Jami'% childrea 
Ur/ula^ Mary^ Elizabeth and James^ when they 
fliould refpe&ively attain twonty-one, or marry ; and \f 
any of them ihould die before thdr flares became 
payable, the iame to go to the furvivorsj and be pay- 
able as their original fliares. 

Ur/ula and Jmnes died in the life-time of die teftatoTj 
leaving Marf and Elwaietb their Mers them fiir- 
▼iving. 

. Marj intermarried vith Andrew Pearfin ; he be- 
came a bankrupt in 1768, and his eftate and effeOs 
were affigned to the plainfife his aifignees. 

EMzaietb married Jobm Ailee, who died nevef liaT« 
iag reduced the legacy into pofieffioni and aftervardt 
Eiizabetb <iied, and Meny Bearfim became her ad* 
Biiniflzatdz. 

Jmes JtkeA^ bAtrikdy and loon after, the find 
Andrew Peaefon the bankri:^ died« 

The plaintiffs as the affignees of the £ud Andrew 
Pearfm^ daiafid the ik;gacy, and die quefticm was, 
whether the contingent legacy of 2000/. given to 
the wife, not reduced into poffeffion, ihould go to 
the affignees of theliidband, who died before it was 
reduced into poflSsflioa* 
(•) 19 KoT. The caufe ftood over for judgment to this day {a). 
'773. Lora Batburji C. after ftadng the cafe, and iads as 

b^re cited, proceeded dius : 

The affignees claim the whole aooo L as having 
vefted in Mary Pearfm the wife of the bankrupt ; 
and mfift, that as affignees, they are entitled to lave 
a transfer of die whole* 

' 8 : it 
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It i$ given up, that yoim Athi was cfitltled to a Gaynn^. mt. 
terfctyofk. ^"^ 

At fiHl it was given up, diat the plaintifis the 
affignees were entitled, and ftood over> for the parties 
to agMe to make an allowance to the widow, 

t have not heard any cafe^ where the queftioA 
hadi been between the affignees of a bankrupt^ and 
the wife after the bankrupt's deaths 

The cafe of IVenman v. Mafon, before Lord Nor» 
tbington^ is not in pcint. 

I fhall confider this quefticm upon the principles of 
law, and on tbofe which prevail in this Court. 

Whatever a bankrupt can releafe, or difpcfe of, is 
in the affignment from the Commijffioners. 

In Miks V. Williams j 1 jP. Wms. 249, a bond exe^ 
cuted to the wife dum Jo/ay vvzs held affignable by the 
Commiffioners for two reafons ; one that the hufband 
might affign ; the other that he might releafe it to the 
King, to bring it within the ftatute. 

So in the cafe of Bf/iuell t. Brandon^ i P. Wms^ 
558* The fame point was determined in Baker v« 
Dafufyt by Lord Hardwicke C. on the authority of 
S$ftvell V. Brandon, ftated in 3 AtJkinSf 207. The 
cafe of Lord Carteret y. Pafcal^ 3 P. fTms. 197, is to 
the fame purpofe. 

In the cafe of Carteret v. Pajcal^ it muft be noticed, 
that the wife was dead ; had the wife been living, it 
might have been determined otherwife. 

There is a di£ference between an aiSgnee for a con- 
fideration, and the aflignees of a bankrupt : becaufe a 
general aflignee muft fue in his own name ; a parti- 
cular affignee muft bring an action in the name of 
the hufband, 

• ■ Therefore 
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oymtry.mf. T^fittfcxt if the hqfbaad dies be&re U U rcco- 
^ Tered, the allignee for a valuable confideration, wjXX 

Iqfe all legal remedy, and mufl: come intto cfais Cqurt 
for it*s afliftance. 

Particular aflignment$ have been fometimes fup* 
ported, but not generally :. This Court will not ftrip 
a widow^ and children. 

But be that as it Ynay, in this cafe, the intereft of 
ihe wife, was not fuch a legal intereft as the huiband 
could aiTign : he muft have .come into this Court* 
Wat/on V. Marjhallt i^th March 1732, at the Rolls» 
d Vem. p^yo : That cafe is not like this. In the cafe 
of Wenman v. Mafon^ i8th June 1765,. before Lord 
Northington C, the huft)and and wife affigned over a 
legacy given to the wife, to different perfons j the wife 
joined in the affignments. The bill was brought by 
the ailignees merely as to priority. Not thinking of 
any doubt as to their intereft, the huiband and wife 
anfwered jointly. . In December 1765, the caufe came 
on again, when the wife was examined. On the 29th 
jfanuary 1768, the caufe came on again, when the 
aflignces agreed to allow her 300 /. Grey v. Keraijbt 
as ftat^d in i Atkins^ 280, is errant nonfenfe : It ipuft 
be read, ^s correfted by the Regifter's book, 21 July 
1743, fol. 522. 
Therefore kt this bill be difmifled with cofts. 



Tate 
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Tgter.Bolland. »»A.m4. 

APPLICATION was this day madetoftnke the catife Apitiwiffcw. 

out of che paper, or to diicharge the order for c»ure umii ahet 

eoJargiag publication, and to fupprefs the depofitions, paffedru^^ilait 

upon this ground : that by the rules and courfe of the Sfe7nft?nct^ 

Court, as was laid, a plaintiff cannot enlarge publi. ^^^^^\^ 

.nation, and examine witnefles, after he has fet down hinder the pUio- 

,• f. tiff'tfetiinf 

Jus CaUie« dow* the cattfe. 

Sir Thomas SewelM. K. — I am clear a plaintiff can- 
• not fet down his caufe for hearing, until after puUica* 
don is paffed, unlcfs publication is enlarged at the in-- 
fiance of the defendant, with the protifo, fo as not 
to prevent the plaintiff irom fetting down the caufe : 
If publication is pafled, the plaintiff may fet down 
the caufe ; and if no witneffes have bfecn examined, 
the plaintiff may afterwards enlarge' publicaticm, and 
examine witneffes : This was the cafe in the prefent 
infiance ; and therefore take nothing by the motbn. 



HiU V. Sailer. mi 1774. 

7 Bro. P. C, I. 



r\N hearing the caufe, an iffue devlfavit vel non^ 
was directed to be tried at the afEzes : applica- 
tion by the plaintiff, to have it tried at the bar of 
the Court of King's Bench : which was ordered, upon 
the plaintiff's agreeing to accept niji prius cofts^ in 
cafe a verdid Ihould be found in his favour. 



P^l 



S08. s. c 
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»M«»ti,f7y4^ Pi^ y^ Staee. 

h^ykS^ 'J*HE Wll was brought for an injandbn^ andft 
andRik^Md difcoirery I the defendant pleaded to the relief 

Mfwtn tothc and anfwered as to the difcovery : the plaintiff took v. 
to'^'dirci^^' exceptions to the* anfwer^ and obtained an order to 
Ib?^ ftS!Jr ^^^ ^^^ exceptions : the defoidant on the abov« 
iMarguc^befora jav, applied to difcharge the order, to refer the 

the nlaiouir can ^^ S #• . i . • ^n* • «* 

mc^ioUm exceptions for irregulantyj inulting that according to 
the conftant coorfe of the Court, the plea fhould have 
been arguedj before the plaintiflf had taken exceptions. 
Sir Tbamas Siwel M. R. faid he would go upon the 
reafon of the thing, and put this queftion, could not 
the plaintiff have allowed the pl^, and put the de- 
fendant upon the proof of it» by replying ? That can* 
cannot be denied : the plea and anlwer therefore are 
diftind; ; and beheld it not neceflary, where the bill 
is for a difcovery and relief^ and a plea is put in t9 
the relief, that the plea fliould be fet down to be ar^ 
gued, before the plamtiff can refer the anfwer for in* 
fttffidency. His Honour dted The London Aifuranee 
Company v. Eafl: India Company, 3 P. JFms. ^%6% 
17 Dec. 1754, before Lord fbrdwicie^ bill for relief 
and difcovery : plea to the whole, allowed as to the 
relief, overruled as to the difcovery ; and cited alio 
Tunier y. Mitchell, 9th February 1754, determined 
by Lord HardwickeC.^ where on a bill for an ac 
' count of real, and perfonal eftate, there was a plea to 
the whole, which was overruled fo hx as it related to 
the perfonal eftate, but allowed as to the real eftateT 



Sumpter 



i; a 1774.3 IN dHANdfeRV; : ^57 

Sumffer V. Zrf/r. 9 wweh 1774. 

jbiLL to fct afidfc the award (d), in this cafe. AlaT'"* ^"^'^* 

Lord Bathurft C— There is no inftarice of fetting fct afide bur°for 
afidc an award, except on the grounds of partiality mTfllJhaliourof 
and tnifbchaviour, or for that the arbitrators have 'Ir^^^"^,^. 
exceeded thdr commiffion. ceedin^f their 

commimoaa 

The iqueftion here is, whether the arbitrators have 
inifbehaved. I am clear they hiive liot. The only 
ground for relief againft the award is, for that the ar- 
bitrators have allowed 250/. forcofts: The matter 
being before them, who can be fo proper judges of 
the cofts ? 

Therefore let the bill be difmifTed. 



Goodmn X.Clarke. s March 1774. 

(Reg. Lib* A, foL 289.) ' 

tliLi. to have a fpecific performance of an agreement, 
and that the defendant might pay 1 900 /. ^he re- 
mainder of the purchafe money ; 100 /. having been 
paid i the defendant threatening to go abroad, a writ 
of ne exeat regno was granted, to be marked in the 

fumof3oo/.w. .^^\?:.r/D. 

[The above cafe i«ai cited by Mr. SeUvyrtf the itft of yune 1784, jlnon, on 
an application to Lord ThurUw C. for a m exeat regno on the like grounds ; 
Lis Lordlhip put lhi» queflion, bow doth it appear, that the plaintiff can make 
a tide ? And although be go, abrdtd non conftat^ he hath not property here . 
aad in what Cum am I to order the writ to be indorfed ? Therefore take no- 
thing by the motion. J. D.] 

Vol.1. Kk Tet 
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24 Jan. 1774- ' r>ii v T^3 

Dill by a wife againft. her hufb^nd, for a fpeeifijC^ 
' performance of articles^ and for aUmony; flie-by 
his cruel treatment^ being obliged to leave bim : ap^ 
plication that he might pay. her iooqL £»rt her • fupr 
port, and to carry on the fuit: 500/. were ordered: 
tp be p;aid to hi^r in a months for the pjurpp&iof c^r* 
rying on the fi^it^ without; prejudice. 



29 Ap.ii :::4. Tarroway v. Hand. 

A T the hearing, the caufe went pff for want of 
parties, with liberty for the plaintiff to amend ; 
neglefting to amend, he was ordered to do fo by a 
given tkne/or the bill to ht difmiffed. 



1 Mjij 1774- Hancom v» Allen4 



If a truftceiay npHE bill was to havc fome truft money laid out pur- 
r„"a'f:ndTh7h fuarit to the trufts of a deed bearing date 

nc^ tdop't,'*«d ^ 74^ • ^^^ ^^"^ money had been laid out 

nich fund'afier- by the truftccs infuuds, which funk in their -value, 
its value, this without auy tnah fides ; but the fame not being laid 

Court though 

there were no m*lm'filei will (hroir the lo(i upoD the truftcc; otberwire if laid out in the fund 

which A)e Court adopts. 

out 
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out in the fund m. which the Couit dircfts truft ^<»nam^.jiiumi 
tnoney to be laid out, the truftees were ordered tcr 
aoc^Nuru^ fpr the princij^l, and to pay it into the Bank, 
and th^ that it ihould be laid out in Bank three 
ptr cent, annuities. 

The following cafe yf2& cited, Tr afford v. Boshm^ 
before Lord Hardwicke €• (a) where a. truftcc laid (•«). 3 Atk. 440^ 
out truft money in the South Sea annuities, which 
afterwards funk in their value ; it was confidered as a 
departure from the truft, and the truftee ordered per^^ 
fonally to make good the deficiency to the truft eftate. 

[In jfJif V. Fennih'tttau, by the Lordt Commi(nonerf Lord Lvtghbormigh^ 
^f/kkmrfi^ and Httkam, in j4pri/ iytj, a truftee laid out rtuft raone^ in Suurh Sea 
annuities; they afterwards fell in tMir price^ and though it wt« in the fame 
fitody in which tkt •rukteft fart •f the ttfttiUr* i ftrj^nsl tfatt wmt at hii dtath 
ifniejled^ their Lordfliips Iield it, to be an improper inveftmcnt{ and that the 
tru^ec fliould abide the lofs. 

la Ptat V. Ctame^ before Lord Thurhvo C. tha trufice laid out truH money, in 
Bank three ^er ceiit» confolidated anouitct, the fund the Court adopts (wrtth x 
▼ieir tobene6t the tru0, fo that it might not lie Unprodiifiive), the faid annuities 
aftefwards funk in their priee, the truflee claimed an allowance for whnt he had 
fo laid out ; his Lordlhip at firft doubted as to makihg the altoirance| but after 
confideration was clear he was entitled to an allowaocey according to the prict 
at irhicb tht anaBitiei were purchafcd. J. D.] 



Kk 2 Blount 
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»« ^*Z,'!'^ Blount V. Swimerton. 

An iffuc devifavit vel non^ having been tried, the 
. defendant who was the heir at law, applied for a 
liew trial, which was granted on his payment of the 
cofts at law. 

Afterwards on the 20th of December 1774, there 
was another trial of the fame iflTue, between the fame 
parties, at the inftance of the heir at law^ upoa the 
fame terms. 

tf June 1774. 6/6 

Teftatrixdcvjfes HPHE qucftion in this caufc, arofe on the will kA Eli- 

JruftVw" W ^^^^^* ^'^^^J^l • ^^ by her will dated the 19th of 

Lnrckvw^^!*'iie -^^'^ ^ 7^3» begins. with direfting her funeral expences, 

furpiusiohvc debts, and legacies to be paid, and charges all her 

whom u>r!n'iifr cftatcs with the payment ; and for that purpofe de- 

luSircI^ vifes all her eftates in Torkfl^ire zndi Durham, to truf- 

ther II.C oiavc ^^^ ^^ f^|j ^^j ^ifo Jevifes all her leafehold eftates for 

jivcntothe per- ^ 

ion dying nai Uyes to the fame truftees to fell, and bequeaths to them 

to be conndcred t* \ n • ii-^i 

;)» land, ii wjs her perfonal eltate to turn mto money, and directs the 
logoio'tVc''"' money to arife from all the faid funds to be applied in 
Rfnewaur"^* payment of her debts, funeral eJcpences, and legacies : 
icafci iov iiv«, a Q^^ ^j^gjj gjygg fevcral legacies, and as to the refidue 

rcvocr.tion of the o o ' 

wm as to ihote of her perfonal eftate, and the money to arife from the 
leafcsVw, >car., faid ffcehold, aud leafehold eftates, and rents and pro- 
ncv bang pel- g^^^ ^^ g.^^^ ^^ follows : To Lady Legard the plain* 

tiff, one fifth 5 to Jane Fijher, another fifth ; to Lady 
Cayley^ another fifth ; to Mary Cartwrigbt^ another 
fifth ; and to Henrietta Digbj^ another fifth. 

By 
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5^^ 



By a codicil dated the 2d oi November 1764, duly Digh^f-^- 
attefted by three witneffes, reciting the difpofition of ^ 
the furplus of her real, and perfonal eflate, in fifths 
by her will; (he revokes the difpofition of the fifth 
Xo Mary Cartwright, and gives that fifth to Lucy 
OJbaldifion. 

After the will« and codicil^ the teftacrix furrendered 
the freehold leafes for iives^ and obtained new leafest 

She alfo furrendered leafeholds, held for terms of 
ye;^rs, and toolf new leafes for further terms. 

Lady Qayley^ to whom the teftatrix gave one fifth 
part of the furplus money, to arife from the fale of 
her real) and perfonal edate, after payment of debts^ 
&c. died in the life-time of the tedatrix. 

Three qyeflfiops were made in the caufe* 

One was, whether the furrender of the freehold 
Ipafes for lives was a revocation of the will, as to 
thofe leafes* 

The fan^.e /queflion was made a9 jto the furrender« 
and renewal of the leafes fbr terms of years. 

Thefe points were barely meniioncd, and givea 
up : And it was admitted on all hands, that the fur- 
render of the freehold leafes was a revocation of the 
will as to thofe leafes^ and that they defcended tp 
t|ie heir at law. 

And that the leafieholds for years, were perfonalty ; 
that as to perfonal eftate, a will did not take effed, 
till the death of the teftator, and comprehended the ' 
perfonaltyi let it be improved as it might, (ince the 
time the will was made. 

The third queftion was, whether the fifth of the 
^rpjus money ariiipg fron^ the real eitates, devifed to 

Kk3 Lady 
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Difhy V. />. Lady Caylef was to be confidered fliU as land, and dc- 
^^''' fccnded to tile licit at law of the teftatrix Eltzabeih 

..^ Bierjly^ as undevifed, or was to be confidered as perfo- 

nial eflate, undifpofed, and to go to her next of kiti. 
' On the part of the next of kin, it was infiftecf, that 
thfcYaid teftatrix having devifed hep real eftates to 
truftees to be fold, they were to be confidered from 
the moment of her death as fold, and part of her 
perfonal eftate. 

On behalf of the heir at law, it li^as infifted, that 
the teftatrix had only charged, and fubjeded her real 
eftates, with the payment of her debts, &c'. in cafe 
the petfoniil eftate were not fufScient : that the per* 
ftoal- eftate was the primary, and natural fund for the 
payment. • ' 

That the fale of the real eftates, was to take place 
only in crfe of the deficiency bf'the perfonal cliatc. 
'-That it might happen, there was not Siccafion to 
fell more than a part of the real eljiate, if any of it : 
And wbiifd it' be Taid, fiippofm^ thete was not any oc* 
cafion to have reconrfe to the real eft:ates, that the 
truftees muft fell it ? Might not the refiduary devifees, 
SIS the faid eftates are dnly fubjeded, aiid ctiarged with 
debts, and legacies, harie exohbrated it th6mfelve3,'and 
citlled upoii the truftees for a' conveyance ? ' ' ' " ^ ' ' ' 
^] It was therefore infifted^ that La4y Gsry/^/s fliare 

muft be confidered ias land, and (he dying in the tefr 
tatrix's life-time, it liinft be confidered as vndifgofed, 
and to have defcended to the heir of the ceft^trii. 
^* Lord Bathwji C. was of that opinioh,' a'nd ifeclared, 
the fifth given to Lady Caykyy wh8 died in the telfa* 
trix'slife^time^ was xo be confidered as Iknd ufa^fpofed, 



ind tobcltfng 'to the dtfendaiit yarvis, the heir at ^fH^"'^" 
'h^ of the fold ElizcAeih hieirjly. ^"' ' 

His L'ordfllip alfo declaimed, that the ^eafehc)ld ef- 
tttfes held of tlie Blihop df Durham for lives, the 
leafes of which the teftatrix "had renewed after her 
vill, was a revocation as to the devife of thofe leafes, 
and defcended to her heir. And alfo declared, that 
the devife of the leafes for years, was not affefted by 
the renewal of thofe feafes after the will, but that they 
were to be confidered as perfonalty, and as fuch to 
pafs by the will. 

The following cafes were cited Durour v. Mot- r-)iVef. 32©. 
Uux (a) ; Erpblyn v. Freeman (*) ; Stonehoufe y. Eve- }*V*''^* ^*'' 
lyn (c) J Mallabar v. Mallahar (jT). ' (O^'s p. Wmi. 

id) 2 Eq. Ca. 
Abr.431., 



Ex parte Dun^omle. »«> !"«« »774.^ 



A PPLi CATION to difchargc an order, dated aorti manTiiiegat 
4>ri7 1 774, for a writ of »^ exeat repio. Pearney. notgTZt\'^w^\t 
Lije, Jpril 1749 (e); Robin/on y. tf^tlkie^ ''^ 7»^^ J)Vmbu 7/''* 
1753 (/), were cited. (/)Amw.i77. 

Lord Bathurjl C. — ^This Court is not to be too 
exad in granting a writ of ne exeat regnoy fince to 
refufe it, may be attended with irreparable damage, 
and as it is only till anfwer, and fiirther.order, it is the 
defendant's own fault, in not anfwering, if it hangs 
over him. 

In this cafe, the matter in queftion is merely legal •. 
and it is not enough to fay, that fome of the parties 
^ill not join in an adion ; and therefore I am entitled 
to a writ of ne entat regno. 

Kk4 Thercv • 
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Ex wrte Vun^ ThcTC is no cafc where thi^ Court hath interpofed 
^'"^ in a legal demand, to hold a party to bail, becaufe a 

Pfirty will not join with the plaintiff in an adion. 
Therefore let the writ of ne exeat regnp, and the: 

order for the fame be difcharged. 



a* June 1774. Brown y. Greenly^ 

Loiiri Balhurll C. 



A WITNESS examined de bene ejfe. At the time hp 
• was examined he was difmterefted : he after- 
y^rarids became inierefted by the death of his brother. 
His depoHcions were ordered to be publifhed. 



2 1 July 1 774. Taylor v. Bouchien 

Tk this caufe it was faid, a pauper cannot appeaL 
On inquiry of the Bar that propofition could not bjc 
difproved, and, in fad, was alTented to. 



Barrow v. Barrow^ et e contra. 

13 July 1774. 

sciiKment in T"h£se caufcs ftood for judgment, till this day. 
coiiuicra .on A Lord Chancellor.— The queftion in thefe caufes 

of mirriigc * 

pre urea by dcptnds ou thc fouudncfs of the underftanding of 

frjud antl impo- * , ** 

fition in wiiich ' Ldwrcncc Burrow^ and the practices on him. 
cor.^rncJ/ftiaii^ Hc was a man of extraordinary underftahding till 
notbc^ctafice. j,^^ beginning of the year 1761, when he hadaftroke 
of thepalfy } ^fter which his intellects were quite iro* 

pairedj 
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paired, and he was not fit for bufinefs of any kind, ^anoxvy s^r- 
being in a ftate of childhood, ,,,, , , j 

yames Bakery the father of the defendant Charity^ 
brought about a marriage between the faid Lawreme 
JBarrqw and the faid Charity \ and he was made to 
lezecute the fettlement in queftion in this caufe : firft, 
to himfelf for life, fubjeft to wafte j then to his wife 
for life, without impeachment of wafte ; then to fons ; 
then to daughters, with remainder in fee to the wife. 

This eftate was fubje& to a mortgage at that time, 
and he was made to covenant that the eftate was free 
from incumbrances. 

As to his perfonal eftate, if he did not make any 
appointment between that time and his death, the )vife 
ipms to have it- 

When the day for the celebration of the marriage 
arrived. Charity ^ the intended wife, revolted. 

The father, being fenf^ble it would take time to 
make new de^ds, ordered Charityh name to be erafed, 
and Mary^ the name of another daughter, to be in- 
Xerted in it's place. Afterwards Mary revolted, and 
Charity was prevailed upon to marry the faid Lawrence 
BarroWf and then her name was again inferted. 

Juawrence Barrow being dead, Samuel Barrow^ the 
lieir at layrof the faid Lawrence Barrow deceafed, and 
his perfonal reprefentative, filed his bill, amongft 
other things, to fet the faid fettlement afide for fraud, 
and impofition, and taking advantage of the man's 
ijeeaknefs. 

The queftion is, whether there is fufHcient ground 
tp let it afide, or to fend it to a jury for further lUf^ 
quiry, which hath been prelTed. 

The 
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^Z':r,iZn. The firft ccMifideration is, whetbcrthis be.fiich a^cafe 

as a Court of Equity will interfere in. Unlefs it be a 

gToS$^ glaring impofuion, and ^aud, .the Court will 
cot interpofe. 

Whatever fraad, or impofition anight have bean 
praftifed by others. Charity the wife was not con- 
cerned in it ; and I never knew an inftance where a 
fettlement in confideration of marriage haitb been fee 
afide^ and I will not make a precedent for it. 

Therefore, iet the bill, fo far as it leeks to fet afide 
the fettlement, be difnuffed* 



, s j,,jy , .^^ Kinajlon v. Kinajlon. 

1 Bro. C C.457. 

"'""^' 'T'HE teftator by his will charged his whole eftatcs 

QucdioQ, whe. with the payment of all his debts, legacies, and 

rftate m^t^ funeral expences ; and, for that purpofe, he derifed 

dKndThe- particular lands to truftees in truft to fell the fame, 

1^'refuiung'*" and pay his debts, legacies, and funeral expences \ 

truft in the eftatc ^nd he gavc to his wife all his perfonal eftate whatfo- 

<fevifcd in tiaift, ° * ^ 

■fterthe irufti cvcr, and conftituted her fole executrix. The debts 

are executed for 111 r y i\ 

the benefit of the cxcecdcd the pcrfonal eltate* 

heir at law. ^^^^ Bothurjl C— This bill is brought by the heir 

at law of the teftator againft his widow, to eftablifb 
the will of the teftator. 

The firft queftion is, whether the perfonal eflateis 
exempted from the payment of the teftator'^ debts. The 
perfonal eftate is the natural fund for the payment of 
debts, unlefs it be exempted } and hy the words of 
the will I am clear it is exempted. S^e the cafe of 
Wainwright v. Bcndhws^ % Vern. 718. 

The 
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The fecond queftion is, whether thrre i$ a refulting f^"^"""' ^' 
truft in favour of the. h^ir ^t law, in the eftate devife^ - 

for the payment of debts, and whether any thing un- 
difpofed of is japy part of the trull undifpofcd of. 

- The eftate is worth 30,000 /., the debts 1 6,000 /. ; 
fo that the furplus muft go to the heir at law, except 
there are words in the will to pafs it. The words of 
the will are clear. 

Tbompfon v. Kin^^ Augttji 1 739, founded on Wheeler 
V. U^alrond (a^ . W 1 Eq. Ca, 

The only queftion remaining is, whether the perfonal 3 p/wmi. 63 
eftate is given to the wife for life only, or abfolutely ; 
and I am of opinion fhe is entitled to an abfolute in- 
tereft in it. 

Richards v. Baker , 8 Geo. 2. (3) ^^j ^ Aik. 321. 

The plaintiff being the heir at law, and bringing 
the bill to eflablifli the will, it is not neceffary toefta- 
bliffi it : and let the bill, fo far as it feeks an account 
of the teftator's perfonal eftate, and to have the fame 
placed out, and that prays to be let into poffeffion' of 
fuch part of tHe real eftate devifed to be fold as fhall 
remain unfold, after the trufts of the will concerning 
the'fame are executed, be difmifled ; and declare the 
widow is entitled to the rent? and profits of the refi- 
due of thefaid real eftate during her life, and to the 
whole of the perfooal eftate absolutely. 



John 



io8 REPORTS OF CASES [r4Geo.m. 



^ July '774. 
See Sawyer v. 
Bowycr. iBro. 
C. C 388. 



John Browning and Louifa his wife, \ 
the widow of the t^ftator, - .5 Plaintiffs, 

7tf/«^x j5ar/(?/i and others, • . Defendants. 
(Reg. Lib. A. fol. 482.) 



A witnefs en* 
|Q tried in chief 



^Y the decree dated 6th March 1773, '^ ^^« ^'efcr-r 
Moreihe^hwr- fed to Mr. Pr^//, one of the Mafters, to enquire 
trfirrTSsexa- what part of the plate and jewels belonging to the 
M!;ttert[;[;;:«l^ teftator, was at his houfe at Penwickham at his death, 

iich^lll ^iTo ^°^ ^^ ^^^^ the paraphernalia of his wife coniiAed, 
any nutters he and to ftate the fame. 

•Mininedto,*^* 'I'^e evidence and proofs taken previoufly to the 
Uili^fl^r^ hearing not being fufficient tp enable the Matter to 
^^f^^^^^l!,!:' ft^^« ^^^ aforefeid matter, the plaintiff, on the Maf- 
mrijatoriei. ter's Certificate, obtained an order for, and fued out 
Povyer, iofr. a commii&on to examme witneffes, which wa$ exe« 
cuted and returned. 

The defendant Barton afterwards difcovering that 
John Le Grofi and his wife, anjJ Sarah Pre/colt (which 
Sarah vns examined, previouily to the hearing, on the 
part of the plaintiff only, and the faid Le Grofs and 
his wife had been examined by both fides), could give 
very material evidence refpedling the above enquiry : 
Mr.Jingej on the part of the defendant James 
«9joiT»774- ^^^^^^ ^^'* ^^y W n^oved the Matter of the Rolls, 
fitting for the Lord Chancellor, as of coarfe, for leave 
to examine the faid Le Grofs and mfe, and Sarah 
PrefcotL His Honour, wtthout the leaft paufe, faid 
it was contrary to rule ; or, if not, that it was not of 
courfe, and denied the motion j but, being told there 
had been fimilar orders upon petitions, his Honour 
direded me, if any fuch order were produced, to 
7 draw 
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draw up an order. One or two were produced, but Srtming ctux. 
they not being fatisfaftory, the ftatement not being "*' ^*'^'''' ^^ ^\ 
full, and feeming to have ^zScd/utJiUntio, I defired 
Mr* Lee^ the clerk in Court, who was concerned in 
the caufe^ to turn the motion into a petition to his 
Honour, and pointedly to ftate the cafe, and what he 
prayed. He did fo } and his Honour, after confider- 
ation, faid, he was more confirined in his opinion, 
and rejeded it ; but obferved, the party might, if fo 
advifed, move it fpecially* 

Accordingly, on this day (a) Mr. Perrin^ on be- W ^M^'r 
half of the defendant, after (lating the cafe as above, 
and alleging that, by tbe rule of the Court, the de- 
fendant could not examine the faid witneiTes, as they 
had been examined in chief previoully to the hearbg, 
without an order for thepurpofe, moved that the faid 
yobn Lt Grofs and his wife, and Sarah Prefcoit^ might 
be examined before the Matter, on interrogatories to 
be fettled by him, on behalf of the faid defendant 
Bqrton ; which, after hearing Mr. Solicitor Gene, 
ral and Mr» Holt for the plaintiff. Lord Batburft C. 
ordered, with this addition : that the faid witneifes were 
not to be examined to an.y matter they had been before 
examined to, nor to any matter in which they might 
be interefted, and the Matter to fettle the interroga- 
tories. His Lordfliip faid, he had been apprifed of 
the motion by his Honour, and had talked with him 
upon it, and perfedly coincided with him that it was 
not of courfe, and if granted, to be granted with ^ 
calition% 



Wood 
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*j July 1774- Woodf. Thompfon. 

r\£MURR£R filed, held on argument, not good ; 
and a demurrer at bar gdod \ the defendant is not 
to have colts. 



15 Jam I775* Ord V. HuddUJioTl. 

aifirted by Sir 

Tiioma. scwei Tj ILL againft the defendant for an account, and relief. 

— The plaintiff founds his claims as reprefentative of 

r fJ^p:."^- ^^^ Salield. 

'^^S^in^Sr '^^^ defendant pleaded, that Jnn Salield, under 

ctncniiy, and ^hom tHc plaintiff claimcd, was livinir. 

caamtne at *ar|e. * ' ^ _ - 

The plaintiff replied, and entered into a general 
examination to prove his cafe. 

The defendant applied this day to fupprefi the de« 
pofitions, except fuch as related to jlnn Salkeld^s 
being alive, and that the plaintiff might pay the cofts 
of the reffmdeas oujier. Mr. Perrin and Mr. Ma* 
decks for the plaintiff; Mr. Attorney General, 
Mr. Solicitor General, and Mr. KenjM^ for the 
defendant* 

It \iFas faid by the plaintiff, that a plea in abate- 
ment puts the whole matter of the bill in iffue, and 
that the plaintiff had a right to prove his whole cafe ; 
fo that Ihould the plea be falfified, the pluntiff migbt 
have relief upon the whole of his bilL 

Sir 



AJn.imJ INCHANGDRY, 5^1 

Sir TbonuM Sewel M. R.~I fee no difference whe^ o^Jr.dJ/ep. , 
theraplesLbe overt-rakd for W2mt of relevancy> or for 
being falfifiedj A replication puts every matter in 
iflbe. 

Fj^' the {daihtiflTit' was faidy there are three kindft 
of pleas : firft, to the jurifijiftbn ; fecondly, in bar ; 
thirdly^ to the perfon. The queftion is, what kind 
of plea this is, and what will be the confeqnence if 
determined one way, or the odier ? 

That this is to be confidered as a plea in bar. A 
defendant, may make as many defences as he pleafes ; 
and if iiechufes to refl; upon one defence, he is bound 
by it:: as to pleas in abatement, if a plea is over* 
ruled upon proof, it feems as if the defendant fhould 
have a refpondens oujten 

Lord Batburjl C. — I wifli there had been prece* 
dents, but there blsing none, the Court mud a£t in 
fudia^way as not to do injuftice to either ilde. 
' What is the plea ? It is, that the perfon under 
whbnL the plainuff^ comes before the Court, as his 
'adminiftrator, is alive. To this the plaintiff hath 
replied. 

If the plea is true, it is impodible for the plaintiff 
to ftir. 

This is the only matter in iffae, and the plaintiff 
hath entered into evidence to fupport his cafe. 

The queftion is, whether the plaintiff having gone 
into this examination, the depofitions (ball be fup- 
preffed. 

It hath been argued on the part of the defendant, 
that an illure might bemade of them. I do not fee that : 
for if thQ bill is difmiffed, the plaintiff will have his 

cofts ; 
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OrjifMuJ^/fflon . ^of^ . 3Q J iQ fyeak my fentnoaents, when a plea goes 
to the plaintiff's right of bringing a fuit, it bars the 
defendant from making any other defence* 

Were it otherwifej in many cafes the greateft in- 
convenience would refiilt to a plaintiff, as it vnyviA 
prevent him. from making any difcov^ry^ 

Suppofe the plea (hould be difproved, what is the 
Court to do ? I am in fome doubt, becaufe his Ho- 
nour feems to think the Court may make a- deaee 
upon a plea being difprovcd. 

As this Court will permit a plaintiff to examine dg 
hne effiy upon filing a bill, in this cafe I do not fee 
any inconvenience can arife from what the plaintiiF 
hath done. He hath indeed been mifadvifed. But 
it doth not appear that he hath examined with any ill 
view. 

If the bill is difmiffed where the plaintiff hath no 
right in equity, the depofitions are not permitted to be 

ithzt'h^' read at law (a). 

bu?bl**difmiaca There can be no inconvenience to the parties to kt 

out of Court ^ije depofitions fland* If they appear not to be rclc-* 

tor irregulartty, \ rr r% 

the whole is ir- vant, they will have no effect. 

d4"ofi^ioM ^^11 Sir Tbmas Se-ji^el M. R* — ^The replicacicn filed by 

ftuti««ad. ^ ^j^^ plaintiff ftrikes me to be a general replication? 

and I think it neceffary, whether the plea be to part, 

or to the whole bill, that the plaintiff fliould reply to 

the whole. 

Sometimes fpecial replications are put in : fuch a 

replication admits every other part of the anfwer not 

replied to. 

I take this to be a plea in bar ; for it is an abfolute 

denial of the plaintiff's or any perfbn's right : it » 

therefore 
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thfcf efore incumbetit on the pYainttff to prove his right. otdK.Thtd^tjitm. 
I conceive, therefore, the plaintiff had a right to reply — — — 
generally; and having filed fuch a replication, he 
is well founded in entering into a general exami- 
nation. 
Lord Chancellor*— Take nothing by the motion. 



NiolY.CuJi. 

^ 10 Feb. 1 77 J. 



|) IJJL to have a fettlement fet afide, as being contrary settlement fct 
to articles, and to have new fettlement riiadeac- cS?iJaryr^>fti. 
cordine to the articles. «»«» *"«» " »''' 

o •* » fettlement tp be 

The cafes cited were, Powelv. Price, 2 P. fFms. «ecuied agree. 
535 J Burton \% UqftingSy lEq. Cas. Ab. 393 ; Meredith cief. '*" 
V. Lefliej in Houfe of Lords (a) ; Chambers v. Cham^ (-) 6 Bro,F.c. 
iers^ Fitzgibbon^^ 127, and in Viner^i Abridg. under ****'* 
Tit. Contra6i ; Parkins v. Robins. 

Lord Bathurft G. declared the fettlement to be con- 
trary to the articles ; and a new fettlement to be exe- 
cuted agreeably to the articles, fo far as the ufes were 
exifling, and capable of taking eifeft. 



Oemmel v. Block. $ Mutk 1775. 

iJiLL brought by Gemmel and Dallas^ to be paid *,a|„^fft^f, 

jointly a pa- .cular demand. The Court, upon /niffcdastow 

hearing the caufe, being of opinion that the plaintiff 

Dallas was not entitled to any thing, a doubt arofe, 

as the demand was joint, whether the bill, as to one 

V0X-.L LI of 
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Cemmtir.Bioch of tlic plaintiffs, could be difmifled. After two or 
""""""""" three days confideration, I-ord Batburfi C. difmiffcd 
fo much of the bill as related to the plaintiff* ilizA 



(a) Mattifon v. 
Matrifooy 
ig July 1773, a 
the Rolls, w;it 
cired a't in poinry 
but Qu. J. D. 

31 March 1775. 



Bond credrtort 
not Co have inte- 
reft beyond the 
j)cnalty of ibeir 
bondf. 



Keitleby v. Keitleby. 

Rundlev. Petfit, by bill of revivor. 

'T^HE original bill was by the creditors of the tefta- 
tors, JaTnes Keitleby^ jibel Kettkby^ .and Abel 
Johnjion Keitleby^ for an account, and to be paid their 
debts out of the refpedive eflates, perfonal and real, 
of the (aid refpe&ive teflators. 

On hearing the firfl. caufe, the (>th of December 
1765, the refpeftive wills of the faid James Kettlebjj 
Mel Keitleby J and Abel Johnjion Keitleby^ were efta- 
blifhed ; and it was referred to Mr. Montague^ one of 
the Mafters, to take an account of what was due to 
the feveral mortgagees, and incumbrancers on the 
eftates ; and aifo an account of the debts, funeral ex- 
pences, and legacies of the refpe£tive teflators ; and 
the Mafter was to advertife for the creditors to come 
before him and prove their debts. An account was 
alfo dire£ted to be taken of their refpefHve perfonal 
eftates, which were to be applied in a courfe of ad- 
miniftration \ and if deficient, the deficiency was to 
be raifed by fale of the real eftates, and all parties 
were to be paid their cofls. 

The efbtes were fold, and the purchafe money paid 
into the Bank, and laid out in the purchafe of 19,657/. 
Bank annuities, in the Name of the Accountant Ge- 
neral 
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ncral of this Court, on which there having accrued ^^''W^ v. Kct^ 
694/. 13 A 3 ^. for intcreft, and the Mafter not hav- '^' 
ing made his general report, the creditors, on the 
firft day of ^tf/jf 1774, after ftating the above faSs,- 
prayed, as the fund to p^y the debts vtras abundantly 
more than fufficient^ that the Mafter. might compute 
intereft from the date of the rclpedlive bonds, or 
othervirife on the principal of the bonds, from the death 
oi James RetiUby the younger, and make afeparate 
report of the debts by fpedalty, and alfo of the fimpid 
contrad debts, and tax the cofis of the creditors. 

Mr. Madocks wa&counfel for Rundle and his vrife, 
the plaintiffs in the revived caufe. 

Mr. jfmMer for the other parties. . ' 

And after hearing what could be alleged, Lord- 
BaihurftC. ordered; on the above ift July 1774 (j), ^''\^^'^gP*'* 
that the Mafter fhould make a feparate report of what 
was due to the creditors. 

On the tft oi December 1774, the Mafter made 
Ills report, and certified that he had taken an account 
of what was due to the refpedive creditors, feveral of 
whom were creditors by bond ; but it appearing that 
the principal of the bohds^ and the intereft thereon, 
exceeded the penalties, he bad not allowed intereft 
beyond the penalties; and certified.that there were due 
to the feveral creditors, by bond, and fimple contraft, 
mentioned in the fchedule to bis report, the feveral 
fums therein mentioned, amounting together to the 
fum'of 858 l. iis.id.^ 12 A 2 /. of which was due 
to two fimple contradt creditofs ; the remainder to 
the bond creditors, whofc bonds appear, by the fame 
fchedule, to be dated in 1701, 1704, 1705, and 
1706. 

LI2 To 
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Kittiify V. &u To this report the bond creditors took exceptldn^^ 
'^' . for that the Matter had not allowed thera ktte^efl be- 

yond the penalties of their refpe£live bonds* 

On the 3tft of March 17751 the faid exceptions 
were argued : 

When Lord Bafhurjl C. over-ruled the exceptibtit 
relu£tantly» as he faid» there being fo oVer an abun- 
dant fund ; but that he was tied down by the con* 
fiant) and uniform ufage of the Court* 

Kni^ki t< Maelcan, 

before Mr. J. Buffer, (StHng (or Lord Tknthw C« 

Similar exccpttonti and upon the (ame groundi were oAftn to tliC report of 
Miftcr Ord* ' 

Mr. Juftice Bul/eff on a determination of Lord MMifieM, thoiitbt the txcep- 
tloni founded, andf allo#ed them. 

The exceptions coming on to be re-argued before Lord TTtur/ow^ his Lordihip 
ft!d he Would confider of if, and talk with the Judges ; and, by h!a ditediosy I 
feat him copfei of the Cifbt of GrtfOenor t. Cook, fupr.| Gf^fm v. Bgtrtim^ ^P^'f 
and this cafe of Keii/efy v. Kettteby ; and on a fubfequent day, he faid he had 
conrerfed with the Judges » who were fatisfied as he wat| that a bond creditor 
was not entitfed beyond the penalty of his bond { and therefore over>mled the 
exception!i| which before had been allowed by Mr. J. Bnlkr. 

And in Tcvj v. ff^inUrton, Lord Jhurlvw over*ruled exception* taken oa tho 
fame ground. J. D. 



uU^,^11i. Satreilr.GMb. 

Thepurchaferof ^HE bill wis, to hzv6 a fpecific perfonnanccj and 
knowi^luhe execution of the grant of an advowfon to the 

ch"fefthit?hT plaintiflF, and to reftrain the defendant froHi com* 
on*^h*Td*"h^bLd n^^^^^g a^y ^^^^> ^^ quateimpeJii on this cafe. 
and who, in fad,' John Glubb was furviving truftec for felling the ad- 
day. Q». whe. vowfon in queftion, and other eftates of the defendant 

ther the contra^ jy jj 
was fimoaiacai .*\OUm 
•nd void. ,_« 

The 
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The other eftate had been fold. The advowfon had ^^'''^ ^' ^^^^^ - 
been long on fale, the piicc fet be]ng thought too high* '\ 

There were advertifements for die fale, with direc- 
tions to apply to Rji^lL 

The pJainciff applied by letter to know the lowed 
price. 

The jyk^ being thought too high, the plaintiff 
vfTott to Glupi^ oiFering 1200/. iViter wards he em- 
ployed Claj[fie,l4i aod coounifHoned him to go to the 
^cxteatof ,1400/., who ixpt chaffering till lotb Auguji 
177^; \7hen Qlajfield fiinifhed the bargain with Roll 
for J4ooy.9 paid 20/. in part, and took Roir% receipt. 

After the con trad was figxied, the plaintiff em- 
ployed his attorney tp prepare deeds of conveyance, 
and tendered them for execution, and the r^vxainder 
of tb^purchfife money. 

At this time there feemed to be a .difpofition in 
Glubb^ aj;^ Roll to be off the bargain ; ;and they offered 
Clayjield fomething to relin^iih it. 

During this parleying, Morgan the incumbent 
died, and the plaintiff prefented. 

It was mfiftedi that the purchafe of an advowfon 
when the incumbent is dying is void. 

Lord Bathurft C. — ^Let a cafe be made for the 
opinion of the Judges of the Court of Common Pleas, 
and let the quedion be, whether a man purchafmg a 
re&ory with the cure of fouls, having notice that the 
incumbept ip^as on )iis death-bed, and uncertain whe- 
ther he would live over the night, and, in f^d, tt^e 
incumbent dying the next day, and the parchafer pre- 
fenting his clerk the living, fuch a purchafe to be 
yoid, as being upon a fimoniacal contrad (^). Mtllf c?*^!. 

9* foWowti Bl Rep. 1052 : We have heard Counfcl on both iidni and coniidered tbii ciife, and 
are of opinion tlie prefeotidtioii is nut void, it not appearing to ut to have been made on % rinioiii< 
acal contiaa. W. De Grey, H.Gould, W. Blacklluae, G. N«rc«. 

L 1 3 Farkinfan 
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15 Miy 1775- 

Application to 
revive in a 
m nrh, orto 
diimifsthc bill 
agninil the ft:r- 
viviiig defend- 
anr, publication 
h.ivingpaflcd ; 
denird upon 
Coafidcratiod. 



(a) 15 May 

J775. 



Parkin/on v. Kerridge. 

D iLi. againft two defendants. The plaxntiflT proceeded 
to the examination of wicneiTes, and to pafs publi- 
cation. One pf the defendants died. The furviTor 
moved on the 19th of January^ upon a notice, that 
the plaintiff might revive in a given time, or the bill 
be difmiffed ; which, in the hurry of the feal, was 
ordered. The order being novel, and there being an 
objection to it, for that the fuit did only abate as to the 
party that was dead; and for that the furviving de- 
fendant might fet down the caufe, and it would not 
lie with the plaintiff to obje£t for want of parties. I 
defited the party to have it mentioned again to the 
Court : accordingly, this day (a) Mr. Kenyon moved 
the fame de novo, and ftated the Regifter's objedions; 
when the Court direded the order made the 19th Ja^ 
nuary not to be drawn up* 



i« May 1775- 



A legacy to 
Iniild a fchoof- 
Itoufe, and torn* 
duvr it, tile pa- 
lidi having iand 
on which a 
fchooUhoufe 
formerly ftood| 
lield ro come 
within the Stt* 
tutcofMort* 
main. 



Attorney General v. Hutcbinfon. 

'J'he teftator, by will, gives 1500 /. to ereS and 
build a fchooUhoufe, and other buildings, and 
2000 /• to endow it. 

The parifli have a piece of land, on which a fchool- 
houfe formerly ftood. 

The queftion is, whether this is within the Statute 
of Mortmsun ? 

Mr. Solicitor General faid, there was an anecdote 
handed down of the framers of die ftatute of 9 Geo. 2. 

that 
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that they wanted to extend it to all gifts, and do- ^"^;;^;j;^^;^'^ 
nations. _ , 

Lord Batbu ft C— -Ttiis is> in all it*s circumftances 
a new cafe. It is charged by the bill, and proved, that 
there is a piece of land helonging to the pari(h on 
which a fchool-houfe might be built. 

The queftion is, if land is already got, and there is 
no occafion to acquire land in mortmain, whether 
building a houfe upon fuch land, with nioney left for 
that purpofe, is within the ftatute. 
* Money left to repair or rebuild M^on land in mort- 
main, is not within the words, much lefs within the 
fpirit, of the ftatute, and is not to be aflimilated to 
the cafe of Brodie v. Duke of Cbandos, 14th December 
1773, which was to build a parfonage-houfe. 

As to building on the land faid to be charity land, 
it would be abforbing the charity. 

Therefore, let the bill be dirmiffed. 



RawfM V. Turner. 27 May 1775, 

Q«. 1715. 

"DEFORS inrolment of the order made on arguing ex- s/c. fenib. * 
ceptions to a decree of charitable ufcs, it may be " 

r^eard. 



L I 4 Starkie 
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t7Kon,775> s^arkk V. Smiib. 

(Reg. Lib. B. fol. 54.} 

Un^t':X' ^ONIT Starkie, by his wUI, dated iSt^ ifk di Qlhiin 
wouWnof order ^7^3> 8^^^ fcYefil pccuiiiary legacies, payable 
them to ^fe- immediately » and gave to his eldeft grandfon> the 
^\zm\jS Bjcbard StarkU^ 3000/. at tveotyi^oney and 
to his other grand^cbildren, to the number of fbttr, 
1000/. each at twenty^one ; and direded the refidue 
to be placed out at intereft for the benefit of lus 
cldeft grandfon. 

The executors proved the willj and pofiefied aflets 
fufBcient. 

The plalntlfiFs brought tlieir bill for an accQuat^ 
and to have their legacies fecured. 

The Court would not dired the legacies to the in- 
fants at tweQty*one to be placed out, but gave the 
infants liberty to apply for their legacies when 
payable. 



ip«b. 1776. Penny v. Penny^ 

(Reg. Lib. B. fol. 277.) 

Heir aiiaw, not ^T/zx/^-w P^«»y the fethcr of the plaiiltiffs, denfed 
**f '"'^. *^^1^. his real eftates to the defendants in truft, to fell 

abiiitocftabiiih to pay hls debt*, and to divide the furplas of the 
cw'd^.mdit money arifing from die fame equally among the 
^.'wiTedi'ii!"' plaintiffs, one of whom was his cldeft fon, and heir 
^^' at law. 

The 
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The bill was brought to eftablifli the will, and to r^^*^'^^ 
carry the trufts into execution, ' ' 

Upon bearing the cgufe. Sir Thomas Sfiwei M, R« 
declared the will well provedi and that the fame 
ought to be eftabliflied. 

£Mr. ZJ§ydmmx\ao9d tkli u • prcocdrat to diew| tbm tttoofb an heir at Uv 
^iDft a bill to eftabliih a willy tht Court will d«pJar^ it» nppD tridence, w/jBi 
proved I that hi* Hooour did it after dfubtiii| the pFoprict|. 

The rtaibn it obviout i the heir at law it not the fole plaintiff; the other 
plaintiff!) whof« intereff it it to eftabUfli thewiAl| JQta in Ihf ^ill for the pvtpofe. 
IM tii keir mt law iitft iktfi/e flminiijf^ I do not think hit Honour would havf 
^lone f0| having heard it ofun declared by the Cocirt to be improper, and uniM* 
fdlaiyi aod I believe 90 iaftancc of it can be produced. J. O*] 



Wllfon y • Ginger. %^ Feb. 177*. 

IJordBnburftCw 



A PEFEKDAKT ncglcfting to name an attorney for ^ ■• ' 

the purpofe of trying an iflue out of this Court, 
was dire^ed to do it in four days, or the iflue to be 
takcQ as tried, ^nd a verdict for the plaintiff (4). u) coaaabia v* 

Anf ei, »5 Juno 
1777. The Ukf 
order. 



Mgry 
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REPORTS OF CASES 



[16 Geo. III. 



«Mirciii776. Maty White, devifee in truft, and! 
•"""""" ' executrix in the wills of Bridget > Plaintiff. 
White, znd John Wbitey - -J 

AND 

. Taylor fVbite Efquire^ fon and heir " 

^ of Taylor ff^itej who was bro- 
ther and heir of John IVbite^ te, 
nant for life pf the eftates devifed 
by the will of John, of which he 
had a difpofmg power, and te- 
nant in tail of an eftate in fettle- 
ment, which Jobn^ the only te- ^Defendants* 
nant for life of the fame, devifed : 
"tbomas Wollaftm IFbite^ the firft 
^ fon of the defendant Taylor 

• White, and the firft remainder- 
man in tail of the devifed eftttes^ 
expectant on the death of his 
father, and others, - - ^ 

(Reg* Lib. B. fol. 650.) 

'T^HB bill was to have the diredion of the Court how 
to a£k under the wills of the faid Bridget fVbite^ 
and John White. 

The bill, amongft other things, ftated that the 
faid John White, being feifed in fee, or from an idea 
ofhis, being fo feifed, of confiderable real eftates ia 
the counties of Tork, and Nottingham, gave life eftates 
in part of them to particular perfons, charged other 
eftates with annuities, and create^! terms out of other 
parts of the eftates, for the purpofe of railing out of 
the rentSj and paying 250 /• a-year to the defendant 

Taylor 



Tenant in hiit of 
cftatei in fettie- 
ment de rifts 
thofe eflatei, and 
orhcr eftates of 
which he was 
feifed in fee, to 
his heir at laW| 
who was the 
next remainder- 
man in tail for 
life, with re- 
mainders over ; 
and alfo a leg;if 7, 
of 1000 1.: the 
lieir claims the 
cftatcf in'oppoli- 
tion to the will. 
The Court would 
not put him to 
hii elcdioQ. 
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Taylor Whlfe^ during the joint lives of the faid defend- ^^" v. imu 
ant, and his father (^hich was paid accordingly), and l 

fcr raifing certain legacies : And the teftator, by his 
faid will, gave 1000 /• to the defendant I'aylor White. 
And fubjeft to the faid charges and terms, the tefta- 
tor devifed the faid eftates, and all other bis real 
eltates, to Taylor White (the defendant) for life ; re- 
mainder to troftees to preferve, ht. \ remainder to^ 
his firft and other fons in tail mate, with other re- 
mainders; with remainder to his own right heirs ; and 
appointed the plaintiflf and another executors ; but the 
plaintiff alone proved the will. 

After making the faid will, the teftator contraftedl 
for the purchafe of other eftates, and under an in* 
clofing a£t of parliament, pait of the eftates devifed 
' were exchanged for other eftates. 

The defendants fetting up oppofice claims, the 
plaintiff filed her bill, as above, to have the diredion 
of the Court, and prayed an eftablifhment of the will, 
and an execution of the trufts. 

Taylor White the father (an original defentJant, 
(ince dead), by his anfwer admitted the wilU» bm faid 
he did not know whether John his brother wa'? feifed 
in fee, or had only ah eftate tail in the eftates devifed 
by him, having never fcen the writings 

In 1773 the faid defendant Taylor ff^hitejikd. He 
left the above-named dtfead^nt Taylor fVh'ite, hij>fon 
and heir ; and he claiming in oppofuion 16 the will 
of John ff^ite^ the plaintiff filed a fupplemental bill 
againft him and the defendant Thomas Wollajlon White^ 
prayjng that the faid defendant Taylor White might fet 
forth his claims^ and charging that he ouglit to cltGt 



whether 
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muty.irkiH whether he woijildtaJ^^xKler tjbjew>D> or tenepBise 
*^' ^' all benefit under it 

The defendaikt Tayhr Whitjs^ by hi$ aofwer^ jTaid 
ie was the heir ac law of J^ayhr Habile his fi^tho^i 
who was brother aod heir at law of the faid John 
fPhitCy' who w^ heir at law oi Bridget ; ^vA that he 
claime<Kruch e%te8 oijobn^ of which 4^ died feiCbd 
ip fee, and that .did not pafs by his will* 

The anfwer then dates a fettleioe^tj dated in June 
1685, made on the marriage oi Richard Taylor \irith 
Bridget , by which the eftates t-herein mei^ioned wej[e 
fettled to the ufe of the hufband and wife for tb^ir rjs- 
fpcdive lives, reinabder to truftees^ to pxeferye, &c«; 
jremainder to the firft and other fons of the mariiue 
an tail male } then to the daughters in tail general; 
remainder to the right heirs of the faid Kicbard 
'Taykr. 

That there was IflTue of thjs f^td marriage only one 
daughter, who in 1^90 intermarried with Thomas 
fiVjife^ the grandfather.qf the defendant Taylpr Whiter 
ihat there jwajs iffue of that marrj^e,thebefpre-ii^med 
JoiAn White the teftator, Tayl^Wbite the defendant's 
broi'iier, and Bridget IVbite trhe tgftatrix, 

1 hat the faid Tbomas White the grandfiather died 
in 17*32, leaving the above iffue of his faid mar- 
riage. 

That Bridget his widow died in 17611 having done 
no a3: Co bar the entail of the ejlates in the Dud ijsttle* 
mentof^?6S5. 

That 0;9on her death all the faid eftates came to the 
faid teftator yolm Wbite^ who did not bar the entaiU 
but had^evcrtbclefs tjiken upon himfqlf to.devife the 

eftate 



eftate foin fetdemeii^ v^hich he had not any po^er mitfs.miH 
to do. •, - -- 

That upon his dleatti thofe eftsltes came to i'aylot 
Wbite^ the defendant's late father, as tenant i'a tail \ 
t\itt he did ital bat (6e entail, aiid fher^ore, upon 
his death, the defendant took an eftate tail in the 
premlfes \ that he had fince levied a fine of the pre- 
mifesy and had declared the ufes to bimrelf in fee. 

That he hid emefed on the eftates Which did not 
pais by the mfl, which wefe after purchafed, and th^ 
exchanged eftates, and had cut down timber thereon^ 
and infifted he was entifled, as tenant for life, to Tuch 
ti the eftate^ detifed by the will tfjohn^ as Jebn 
had a d}fp(5fing power orer, and claimed the legacy 
of loco/., andfiitther mfifted, he ought not to be 
put to his eledion. 

The caufe came to be heftrd 7th and 8th March 
17^6; and after hearing the faid fettlement of 1685, 
AfwXh oi Bridget ^n& John ff^hitc J and the feveral 
contnrds entered intdby the teftator JohnWhite read, 
and the defendant Itayhr White j the heir at law, ad* 
mitting the wills of the faid Bridget White and J^n^ 
they were eftabltfhed. 

Tlic Lord Chancellor then proceeds to dxreft the 
neceffitfy accounts, and the Mafter to diftinguiOi th€ 
ietded, and unfettled eftates devifed ; a^d' though his 
Lordfliip doth not in expref^ Words fay the defendant 
Tayhr White Is not bound 10 cleft, he in efTeft fays 
fo, by decreeing payment to the defendant Tayhr 
White f of the legacy of xcoo /., and the profits of the 
cftkte devifed to him for life. 



HtB 
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6 joy 1776. Hill V. Biflibp of Bnyiol. 

"" LordJBirfA^C. 

On marriage, DILL to redeem agamO: the reprefentatrre of Lord 

thewife'tcftate Jj ^ * 

if fenled on the Citrp^fitSr. 

ri^fcSr The plaintiff, the widow of H/^, was originally en- 
rei4,ind«tothe ti,igj j^ tijg eftateidheT own right. 

iffue of ibe mar- ■ - o 

ria^ in tail ; re- Qq her' marriage, it was agreed to be fettled on 
rhrfurvivoref ^ the hulbaod for life, on the wife for life } remainder 
w"fc"fhehuf. to the iffue of the marriage in tail; remainder in fee 
baad aod wife jq the furvivor of the hofband and wife. 

levy a fine, and . fi_/ii,.i-« 

mortgage the Aftef the mamage, the huiband and wife levy a 
band fuffen the' fine and mortgage the eftate ; and thehufband fnfiers 
abfoTuleu!?hr the eftate to become abfolute in the mortgagee, and 

mortgagee, and JJgg^ 

])eid'(ntitiedt;> The quefUon in the caufeis, .whether the.plaiatiff 

^ **"' hath a right to redeem ? >? - 

On the part of the defendant it is infilled, that 

Bilward the mortgagee having obtained a decree, and 

Lord Carpenter having bought him put, the eftate 1% 

bound. ; ^^ 

A volunteer is bound by the aft of a mortgagee. 
. The queftion then is, whether the plaintiff is a vo- 
lunteer, or a purchafer for a valuable confideration ? 
She certainly is not a volunteer, and confequently 
jhe is entided to redeem^ 

But Lord Carpenter having a further charge on the 
eftate for two annuities, is entitled to the eftate after 
the plaintiff's eftate for life. 

Therefore the Lord Chancellor declared, that the 
plaindff was entitled to redeem the eftate, on pay* 
ment of what, if any thing, remained due on the 
-mortgage } and ia cafe ihe paid any thing, (he was 

to 
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to .ftaa4 as a creditor for that fum oa the reTerfif»a# h<^ v. niihop^ 
And after the death of the plaintiffi the teprefentative - - - 

of Lord Carpenter was to (bind as ^; creditor on .the 
feverfion, for the arrears of tt^^twp annuities. 



May y* May, i9juifi7T?. 



'T^Hi ifather, by his will, appointed goardians of his 
infant children. The wtil not being properly 
executed, the Mailer of the Rolls, upon hearing the 
caule, referred it to the Matter to approve of a proper 
pcrfon to be appointed guardian of the infsints, and 
prefixed the order thusr : And it -appearthg ^j the 
faid teftator's will (as the will is fee fcrth m the'ailfwer 
of jf. and B., that it is mei^tioned the faid tbttaicir 
appointed the faid defendants, fcc. fince deceafed, 
guardians of his children ; but the faid will not ap- 
pearing, or having been proved to have been properly 
executed, or attetted, as a good and valid appointment 
of flich guardians ; therefore, refer it as above. 



jt 



Haffel v. HaffeU I Nov. 1776. 



tr^HOMAS Haffel^ the plaintiflf*s father, made his >»rill Sfwui^A*" 

as follows : . . tU my worldly 

In the name of God, Amen. I Thomas Hajfel^ do devife, £aU. 
make this my will as follows : "And as touching and T^t. Z%t 

* . .. .-r . t ...,-, ? firfthoufcMd 

fumittire to bii wife ; then he j^ces on to give, devife, and.tequcath, particular fumi, as Usacict 
to bi« younger children, with maintenance ; and concludes by giving, dcvifing, and bcqucaibioe 
■II and fingular hit real and perfonal cftate not therein difpofed to hit foii the dcfeodant : the leai^ 
•iti to the chiMica held to be a charge on the real ^fiatv, in aid of the pcrfona). 

concerning 
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B^etr.H^pi. coticeinlng my^wetldtytR^tty I give^ debijh, tAd be^ 
— *-— queath, as follows s Rrft j 1 giv6 Ay houfishdld gdodt^ 
&G. to my Wife for lifo/' 

I ffvt^ de^/e^ and bequeath td Mn^ /iif^, j^oe i^ 
at twenty-one. Itentj I give, i&t;i/^» and bequeath^ 
unto my daughter Framii 360 /• at twenty-one* bem^ 
I give, devife, and bequeath^ to my fons William 71 
F. and Jo^n each aio /.» to be paid at twenty^onct 
with benefit of furvivorfhip. Item^ toy will is, tfaat 
my executors with the advice of my truftee, ihall place 
Cut tny fons apprentices, and pay out of their afore* 
faid fortunes proper fums on that account ; and to be 
allowed out of dieir refpe£Uve fortunes when of age. 
I^em^ my executor is tp pay (o my truftee 30 Aa*year 
for the educadon of the children. lum^ I give^ de^ 
vi/e, and bequeath to my ton HalfirdUaffelf (the de» 
fendant) all and fingular my real uxd perfonal i^fiaU^ 
not fierein difjfofed^ to him^ his heirs, and afiigns^ and 
I appoint my brother Uqlfel overfeer of my faiA 
will." 

The teftator died : the defendant proved the wUU 
and poflefled the perfonal eftatei and entered on the 
real eftates. 

The bill was by the four younger children, to be 
. paid the legacies given by their faid father's will as 
portions, and if the perfonal eftate were not fufficient» 
out of the real eflates. 

For the plaintiffs it was argued, that tfeie teftator 
having exprefsly declared it was his will 10 difpofe of 
all his worldly eftate, and having, on the giving xi 
the legacies to his children, ufed the word devffi^ 
which is applicable to real eftates, and having, by the 
refiduary claufe, given, devifid^ and bequeathed, aft 

and 
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and fingular his real and petfonal eftate nofiherfiH he- ^i^'^v. luffefi 
fore (Ufpofed j and having direded the legacies to be ' 
paid by his executor to whom he had given his feal 
eftate, it was manifeftly the intent and meaning of 
the teitator to chai'ge the faid legacies, and that the 
laid legacies were charged, on the real eftate^ 

For the defendant it was argued, that the legacies 
being money I^cies were to be paid out of the per* 
fonal eftate ; and the real eftate not being exprefsly 
charged with them by the will, the plaintiflFs had no 
right to come upon the real eftate for payments 

Lord Bathurjl C« held the legacies to be charged 
on the real eftate in aid of the perfonah 



Clark V. Rdfs* if jtov. 177^. 

lordBathurftC* 

D. Acres Ma/on Efquire, by his will, dated l8th '„ n!^; s! c."^ 
• November 1736, amongft other things, deviled '' ' ■ 
all his freehold and copyhold eftates to truflees named uporund,''p!y- 
in the wUI, to the ufe of Theodore Jo/epb Mafon for :Ji*e?thc S- 
life, remainder to traftees to preferve contingent re* [J^j^^lf^^'^IS 
mainders; remainder tb his firft and other fons in being ch^rged^ 
tail male ; remainder to the daughters ; with remain^ drvifedfubjeato 
der in fee to Captain Alexander Wilfon : and willed, dJl'^jf^^fTftrake 
that if the faid Captain PFilfon, or his heirs, fliould l^;:^::;X^ 
a£lually come into polTei&on of the premifes, by vir- ^« '***«**- 
tue of the aforefaid limitations, that they fhould pay 
his daughter Catherine Wilfon 2000 /. j and thereby 
charged the premifes with payment of the faid aooo /. 
to the faid Catherine Wilfon^ at the end of two years 
after the faid Alexander fVilfon Ihould come into pot 
/eflion. 

Vol, I. Mm In . 
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c-rky.R.fi. In 1727 the teftator died. 

In jffril 1 743 the faid Catharine Wilfon died, hav- 
ing firft intermarried with JVtUiam Draper^ in whom 
the faid loool. became vefted ; and he died, having 
inade his will, and the plaintiff fole executor and re- 
fiduary legatee, who proved the will. 

In 1 750 a commiflion of bankruptcy iffued againfl: 
the faid Alexander IVilfony to whom the remainder in 
fee of the aforefaid eftate was limited ; and his eftate 
was aiCgned to defendant Rofs his aflSgnee. 

In Augujt 1769, the feveral antecedent limitations 
being fpent, the ultimate remainder to. Captain tVilfon 
took effeA, ahd the eftates veiled in the defendant 
Rofs, the affignee of fVilfon. 

Two years being lapfed fince the ultimate remainder 
in Wilfon took effeft, the plaintiff filed his bill to have 
the faid legacy of 2000 /. raifed, and paid. 

It was infilled, that as Catherine Wilfon died before 
the remainder-man in fee in the will came into pof- 
feflion, the faid legacy being given out of land^ wa^ 
not to be raifed. 

The following cafes were cited. Attorney General 

M 3 Atk.tii. V. Milner, ift February 1752 (a) ; King v. Wilkinfon\ 

130 * ^'^^ "^* Lowther v. Condon {b) ; Van v. Clarke (c^ ; Sirman v. 

p) « Aik. 57T. (^^^^'^ i B^^l^h V- S^^^h 5 ^i^^^ V. Leigh (d), in Viner's 

Abridg. under title Charge, P* 463, 2 July 17^9 '^ 

(0 I wii.. »24. Powlet V. Powlet (c?), firft eftabliflied, that where a 

portion is charged on land by deed, and the child dies, 

(/) 2 vern.92. It is not to be raifed ; in Smith v. Smith (/), the dif- 

tinftion taken was, that a portion under a will is to be 

raifed, but not under a deed ; Hutchins^y. Toy ; Hodfin 

) I Ark. 502. V* Rawfon ; Hall v. Terry {g) ; Thompfon v. Drj) {b\ 



felBrccc. ^^Cajme 1763 



19}, IB out. 



Lord 
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Lord Chancellor.— 1 am of opinion the legacy vefted ci^k v. Rofs. 
in Catherine Wilfon^ and is a charge on the land. And "* ' 

the land being devlfed to Captain Wilfotij fubjed to 
that charge, he muft take it cum onere. Therefore, let 
the Mafter compute intereft on the legacy from the 
end of two years after the ultimate remainder in 
Captain Wilfon vefled in poifeffion, and let what fhall 
be found due be raifed. 



15 Nov. and 

Fawfey v. Ed^ar. 17 Dec. 1776. 

J J ^ I Bro. CO. 191. 

in noc. S. C. 



T\EFEREAux Edgar i by his will, gave his real eftate 

to Temperance his wife for life ; remainder to his fht^'cn^'J"*"^ 
eldeft iovL Robert yi}Ck^ father of the defendant, for w«fc for ufe, and 
life \ remainder to his IflTue male in tail ; remainder tohcrfonand* 
to the faid Robert in fee j fubjefl: and charged, within JuhTiVgacyT 
fix months after the death of the faid "Temperance his il^dTbrrcftal 
wife, to pay to his two daughters, Temperance and Jhc'Hfc-itmcof 
Mary Edgar ^ 600 /. each, with intereft at 5 per cent. J^« ^'f«- ^^c 
from the death of the laid Temperance his wife; and in have vedcd, and 
default of payment, devifed the eftate to the legatees the.eftaie?^ 
to hold till payment. 

.The teftatpr died in 1739. 

Robert Edgar the fon died in 1750, and left the 
defendant his eldeft fon and heir, to whom the eftate 
defcended. 

Temperance^ one of the legatees, died "in Augujl 
1 754, and Mary^ the other legatee, took out admi- 
niftranon to her. 
* In 1754, Temperance the widow, died. 

In 1774, M^ry the other legatee died, having made 
her will, and the plaintiff her executor. 

M m 2 The 
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Pm^vjeyy.EdgMr. The plauitiff coDteiids the legacies. vefted, and 
• are tranfmiflible, and as executor of Mary^ hath 

filed a Ull to have the legacies raifed and paid. 

The defendant infifts, that as Temperance the 1^- 
tee, died in the life-time of Temperance the vidoWi 
vhich was before the legacy became payablci it funk 
into the reverfion of the eftate. 

The fame cafes were cited in this caofe, as in the 
cafe of Clarke v. Rpfs^ immediately preceding* 

It ftood for judgment to this day. 

His Lordfliip for the fame reafons, upon which be 
determined that caufe, declared, that the defendant 
took the eftate cum onere^ that the legacy vefted, and 
the plaintiflf was entitled to it» and ordered it to be 
raifed. 

His Lordlbip obferved, that the cafe of HaUr* 
Terry, had been prcffed upon him, and which was 
faid to be confirmed by May v. Andrews, 30th June 
1 768^ but that ic was very different from the principal 
cafe. 



23 Jan. 1777- 



Rttffel V. Atkirfin. 



minel?tbe ' AN ordcF of courfe had been obtained, to examine 
«S^'Lf rr to the credit of a witnefs, after puWkadon had 

^ffS«d\*he paffed» smd the caufe was fet down Iw hearing} the 
•ppiiJtion for ii defendant applied the above day, to difcharge the or- 
is or tomfei and . •«...*•.. r^ j«/i 
not founcfed dcr as irregularly obtamed } for that it was not loundca 

on affidavit, and was after publication } ani was not 
moved fpecially on notice, according to Lord Bacor^ % 
order, which fays, thefe orders are to be granted 
fparingly, and upon fpecial application. But Lord 

Batbvrji 
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Batbitrfi C. and Sir Thomas SewelHi. R. were both ityfeiy^AiUM. 
of optnion, that the order was regularly obtained ; ^'^' 
that it was neceflary pttblication fbould have pafled, 
fi3r till then it could not be known, whether it was 
ileceflary to examine to the credit of the witnefs ; 
that the order was of courfe, but if the party flayed 
a confiderable time after, and did it merely for de- 
layj it might be a ground to (fifchai^e the cnrder. 



Nicholas v. Mils. n\\. im* 



r^zcEPTioNS lie to the certificates of commiiConers 
in commtffions of partition, which certificates are 
confirmed, as reports ar^ 

Norden v. James. 20 Feb. 1777. 



A GENERAL affigumcnt of a debtor at Madras^ in 
the Maft Indies^ not an ad of bankruptcy in this 
country. 



Marmingham v. Lord BoUngbroke. ^^ y^b, u 14 

July 1777. 

•T^i quefUon arofe on a demurrer to a bill filed by 

a judgment creditor of the defendant Lord JSo^ and leUef, 
Ungbroke : the creditor had brought an aftion of debt, t^^J^tU 
andhadobtained judgment i but before he had>r^out Z'^ii^.^^ , 
executidn, the defendant, as charged hy the bill, had 2e*ifcS3!?^t' 
conveyed his cftatc, in order to prevent the execution muikiiifwer. 
M m 3 from 



S3A- 

Munningrham v. 
t*oTd B cling" 



REPORTS OF CASES 



[i7Geo. lir. 



from hjaving ^flfeft ; the bill was for a difcovery of 
the conveyance, and for relief; the demurrer was for 
that the plaintiiF had not proceeded to an elegit, and 
therefore was premature. 

l*he cafes cited were, Dowdefwelly. Temkins, 15th 
May 1740; 1 Sidsrfin^ 91; i Keble, 368; i 5^- 
keldy 1.18 ; I Eq. Cafes Abr. ; i Ventris, 398 ; Lady 
Abergavenny v. Lady Abergavenny ^ 7, P. fFnu. 311 ; 
I Hobart, 47. 

Lord Bathurji C— The bill being to be relieved 
againft fraud', the defendant mu(l anfwer j over-rule 
the demurrer. 



It March 1777. 
* . . J f 

^urrcocier of a 
cupy hold fup- 
ptied, in order to 
p-«y a legacy, 



Palmer v. Palmer^ 

DiLJL to be paid a legacy^ and to have a copyhold 
devifed, in aid of the perfonal eftate, not having 
been furrendercd by the teftator, furrendfercd by his 
heir, to the ufes of the will. 

The cafes cited were, Hawkins v. Leigb^ i Atldnst 
387; Bradly V. Bradly, 2 Vern. 163 j JVilkin^^^ 
Saunders } White v. Nuti, i P. Wms. 61. 

The heir at law, upon terms, ordered to furrender 
the copyhpld eftate (0 the ufes of the will, 



Pendergrofi 



A, D. 1777.] IN CHANCERY. 



SiS 



Pendergraji v, Sauberguf. >^ Mirch i???^ 
(Reg. Lib. B. 1776. fol. aiy.) . • 

npHE defendant being brought up by baieas corpus ^ The defendant^ 
and turned over to the Fleet, in order to proceed L'iing Cghl up 
to an' alias pluries habeas corpus^ and to have him %rkab'asnr'ui 
brought up, in order to take the bill pro confejfo againft «* »^tcn as he 
hinij for wane of his anfwer, according to the ufuai co the Fleet/ 
courfe of proceeding, the defendant, in order to pre- ^.T^ tJli™^''^ 
vent it, as foon as he was carried to the Fleet, re- ,^"?^d?f he*"' 
moved himfelf back again to the King's Bench. The ^»^ "^^ P"f •" 

r *» • #T* ^* anlwrr by 

Court was for fome tune under a difficuhy how to t'*^^ "««-, -a 
proceed, but at lad hit upon this expedient : It was would have' 
ordered, that unlcfs the defendant put in his anfwer, Ibouid be^akeIl 
on or before the laft day of the then next term, which ^'^^^^^^^ 
it was computed, would be the time between each 
procefs, were the plaintiff to proceed regularly to an 
alias pluries habeas corpus^ the plaintiff was to be at 
liberty ,to apply for the Clerk in Court, to attend with 
th^ecord of the plaintiff's bill, in order to take it 
pro confejfo^ againft the faid defendant. 



JVilfon V. Bofwell. 15 May 1777. 



A WRIT of ne exeat r^gno^ to prevent the defendant's 
going to Scotland^ 



Mm 4 Ma/ofi 



hill, 
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Tri«. 1777. Jk!^» V. Murray. 

^"hXtlpof T"^ plaintiff was the author of fome poems; the 
'^'/^Jj^j^' ^^ defendant was a bookfeller ; the plaintiff filed his 

iimcndiii£rhii bill againft the dtrfeodant, to (lay him from priatiogy 
&c. fome of his works, and obtained a fpecial injunc* 
tion; the defendant anfwered, and afterwards the 
plaintiff amended his bill ; on application this term, a 
queftion was made, and infifted on by the defendant, 
that the plaintiff having amended his bill, the injunc. 
tion was gone of courfe. 

It (bod over till this day, and Lord Batburji C, 
having direfted me to lay before him my thoughts on 
the point, whether an injunftion dropt of courfe, on 
the plaintiff's amending his bill, or on a demurrer 
being allowed, I wrote him a letter as follows ; 

^ It was faid, ^' that the plaintiff having amended his 
bill, the injundion was gone of courfe, without appli* 



cation." 



* By Lord jpacon's twentieth ordinance, ** No injunc- 

* tion of any nature fhall be granted, revived, dijfolved^ 
^ or flayed, upon any private petition j" from whence it 

• may be inferred, that an injun^ion muft be dijfdved 
^ by 9rder upon motion in open Court. In the PraSi. 
*cal Regifter in Chancery, printed in 17 14, it is truly 
^ faid, that after an injunftion hath been diffolved, that 

♦ is for want of equity, the equity in the bill on which 

• it is founded, and of which the Court hath judged, »t 

• cannot be revived on the plaintiff's amending his bill* 
« but on fpecial application ; but the diftindlion, that an 

* injunflion is gone of courfe upon bill's being amende 
f ed, is novel ; a bill may be amended for various pur* 
» pofcs jiQC ronneaed with ^% injynOiion : An injunc- 

< tion 



A. D. 1777] nf CliANCERY. 



537 



/ 



' tion is only one head of relief. The amendment may ^^ v. M»ir* 

* not m the leaft degree relate to the injanction. It, *""' 

* therefore, feems extraordinary to fty, that If a plain- 

* tiff amends his bill^ though in no wife to fupport the 
' injundion, there is an end of it : Is not the Court to 
^ judge, and determine ? Amending a bill, is certainly 

* admitting the anfwer to it to be full, and that excep* 
^ tions will not lie to the anfwer ; and yet non con/iai^ 
' that there may not be enough dlfcorered, or admitted 
^ oil the anfwer to fup^ori the injonftion/ 

I then referred his LordOiip to the caie of Mayne 
V. H0cbin, fupn 255, and then proceeded thus : 

< A plea allowed h a full anfwer^ yet the defendant 
^ always applies by motion to diflblvethe injunfUoa, 
^ (though abfolutely), in the firft inftMce } Pbillifs r. 

* Langbam, 29th November iJS^* 

* The defendant's couafeliaid, that had he demurred 
' before the injundion^ it would noc have been granted 
^ till the demurrer had been argued. Rajbleigb y.BuOerf 

* I ith June 1 75 a (a). Theprefent demurrer hath not (^)8opr. 153, 

* been argued ; fuppofing it bad been albwed, it was 
c faid, that caufe was out of Court, and the injundion 

* was gone ; but with fubmii2k)n, as the injua&bn is 
^ under the Great SeaU can it be lUd to be gone, or dUl 

* folved, without an order for that purpofe ? An ia« 
' jundion Riit abates by deaths yet the injimdion is not 
« gone. Every day proves the contrary, by modon for 

* the executor, or adminiftrator to revive in a limited 

* time, or that the injuudion may be diflbked/ 

His Lordlhip did me the honour this day, to ftate to 
iht Bar, what I had fubmitted to him as abovcj and de* 

clared, 
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Mafw V. Mur^ clared, he was clearly of opinion upon confideration, 
and upon the cafe of May^ v. Hocbin^ that the injunc- 
tion did not drop ypon the plaintiff ^s amending fail 



bill. 



17 Dec. 1777. Peach V. Phillips. 

d!vuf^^.ftlr '^' J^OBSRT Chejbire made his will as follows : «* I order 
making foe will, all HIV 'debts, and funeral expences to be paid by 

no revocation of ' ▼ i_ * •«• 

it. my executor. He then gives legacies to the plaintiff 

and others, and then goeson : *^ And lad I give and 
*< bequeath all the reft of my houfes, meffuages, lands, 
^' tenements, and hereditaments, and the reft of my 
^* perfonal eftate to James Phillips (the defendant), 
« and appoint him my executor/' 

!After the will, the teftator mortgaged his real 
eftate, to fecure the fum of 1500/. to the (aid James 
Phillips. 

On the death of the teftator, Phillips proved the 
will, pofleffed the perfonal eftate, and entered on the 
real eftates, and received the rents and profits. 

The plaintiff is the heu* at law, and brings a bill, 
for an account of the rents and profits of the mort- 
gaged eftate ; for an account of the teftator's perfonal 
eftate; and to have the eftate in mortgage to Phillips^ 
difcharged of it, by an application of the perfonal 
eftate. 

The firft queftion in the caufe was, what eftate 
Phillips took J whether an eftate for life, or in fee ? 

Secondly, 



A. D. 1777.] IN CHANCERY. g^g 

Secondly, Whether the mortgage after the will, Piachv.phunfir 
was not a revocation of the will, as to the real eftate — — — 
intoio? 

The cafes cited were, Hopewell v. Aclani^ Salh 
239, in which it was faid, hereditaments will not car- 
ry a fee fimple ; in Cook y. Bullock^ Cro. Jac. 49, a 
mortgage to a devifee, faid to be a revocation j Perkins 
V. ff^alker, i Vern. 97 ; Harknefs v. Bayley^ Eajler 
Term, lyig* Tree, in Chan. 514^ in this cafe amort- 
gage to a devifee, was held to be a revocation of the 
will in toto. 

The cafe was argued by Mr. Price for the plaintiff, 
and by the Attorney General Mr. Tburlowy the Soli- 
citor General Mr. fVedderburne^ and Mr. Madocks, 
for the devifee. 

Lord Chancellor. — ^The intention of the teftator is 
evident, to have his debts paid by bis executor. To 
pay them, he muft be furnifhed with the means ; h^ 
gives him all his eftates, and after payment, makes 
Jiim the refiduary devifee, and legatee. After making 
this will, he mortgages part of the eftate. To whom? 
To the defendant his executor, by whom he had di- 
reded his debts to be paid; but this mortgage is faid 
to be a revocation of the will : It may be quoad the 
mortgage; I would then aik in whom is the eftate? 
The legal eftate is in the defendant the mortgagee, un- 
der his mortgage. The equity of redemption is in 
him by the will. It cannot be faid, the equity of 
redemption did not pafs by it, and the will not being 
difputed^ the equity of redemption did not pafs to the 

heir. Therefore difmifs the bill. 

> 
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Lord BathurA C. 



Webfter t. Fawfm. 

A WITNESS going to fea, was examined de bene ejfe^ 
in order to make ufe of his evidence at law : 
Notice of trial being given^ and the witneft not beiDg 
returned, his depoiition was ordered to be copied, 
and pubiifhed by the Examiner ; but he was not to 
publifh any of the depoiitions of the other witneflb. 



10 Dec. 1777. 
I«ordBathutftC. 



£x parte Bofanquet. 

A K infant, mortgagee of lands in the ifland of Cr^ 
nada^ in the Weft Indies^ being found to be an in- 
fant mortgagee within the Statute of the 7th of Queen 
Arm^ the report was confirmed, and he was ordered 
to convey. 



^*>mm 



15 Jan. 1778- 
Lord BatUurftC. 



Hmt V. Fritfi. 



The mode of 
proceeding on 
examinations. 



A PARTY had been examined under an order for 
the purpofe, pro iniereffb fuo. He applied and 

examinations, «•*• r • • • « _^.l— • 

fr^ intetejihfuo. preUM to have the merits determmed upon a petinoOf 
which being oppofed, as not agreeable to prafiice 
Lord Batburft C. cCreaed me talay before hiffl> tbe 
mode •f proceeding ; in obedience to which, I ^ 
raitted a paper, of whidi the follo^ng is a copy * 

^ A party claiming an intereft in eilates feqaefttfi^i 
s or in the hands of a Receiver, an order is obt^fled 

upon 
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< upon notioe of motiQn» to come in/and be examined ^^"^ v. Pnr/. 

* pro Inter^o fuQ, wherdo a time is to be limiied for ' 
^ filiog interrogatories. 

* After the examination^ the ptber fide bath liberty 
^ to examine witnefles, to falfify the examination, and 

< a commiflion of courfe iflues, if neceflary, wherdn 

< thedaimtnt may join if he thinks fit ; and the com- 

< mifliony (if apy), is returned* Publication pafleth by 

* order. 

^ Then an order i$ made to refer it to the Mafter, 

< to look into the examination and depofitions^ and 

< to cerdfy, whether the claimant hath made out 
^ any, and what, intereil in the premifes, or in any, 
t and what part thereof. 

* The report the Mafter makes is let down to be 
^ heard for direftions ; and the Court pronounces a 
^ final order. 

* Cafes proving the above mode, Fawcett v. Fgtber-^ 
^giUi Francis Ca/v^/ and others, claiming a mort- 
' gage for 1000 /. on the eftates fequeftered, by order 
« dated i8th Feiruary 1699, entered Reg. Lib. A.fil. 

* 39^1 they were to come in, to be examined pro tnter^^ 
^ ^Jffifuo^ and the plaintiff was to exhibit interrogator 

* ries for that purpofe. 

* By an order dated 7th oi January 1700, entered 
^ Reg. Lib. A.fol. 340, on the petition of the plaintiff. 
^ after ftatingi that the claimants had been examined, 

* and the depofitions returned, it was referred to the 

* Mafter, to certify what proof the claimants had made 

< of their pretended right. 

* The Mafter made his report ; the matter of the 

* laid report came o.ntp be heard, 8th Jfril lyojje;?. 

* Ured 
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Hume ▼. Prifj!, « tered Reg. Lib. A. foL 206, when his Lordflnp or- 
*"~"""~* * dered the plaintiff to reply to the examination, and 

< the examinant was to be at liberty to examine wit* 
^ nefles touching his claim, and to take out a commif- 
^fionj wherein the plaintiff was tojoin^ if bethought 
« fit. 

' Witneffes having been examined, there was an or- 
^ der for fetting the matter down to be heard on the 
^rqport. 

• The 26th October 1705, entered Reg. Lib. A.fol. 

* 1 01, the matter of the report, (by which the Mafter 

* found the claimants to have really and bond fide paid 
^ 400 /. and no more), came on to be argued. Upon 

* debate of the matter, and hearing the exhibits, and 

* the proof, taken in relation to the matter aforefaid, 

< his Lordlhip conceived the fequeftrators might re- 

< deem the mortgage, and diredled an account as to 
•400/.'* 

The above caufe of Hunt y. Priefty being again 
brought on, after much litigation, his Lordihip faid, he 
would adhere to the mode of proceeding, in the pre- 
ceding cafes, and referred it to the Mafter, to fee if the 
claimant had made out any, and what title to the 
(-) See Cooper prcmifes claimed by him(^). 

V. Thornton ; 

Uamlyn T.Ley i and Howies y. Ftffoas, fapr. 



^ ^ ^ Norris V. Karris. 



f F a mortgagee exhaufts the perfonal eftate, the le- 
gatees fhali ftand in his place. 



Ecld 
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Field V. Mojiin. *7 m^ich 177S. 

'J^HE tcftatrix in this caufe being indebted to Mrs- a legacy thoush 
Hutchinfon^ in 141 /. made her will, and thereby r"*"*^***^"' 

1 • r> • t ««■ TT 1 ^ « dcM due to the 

gave to the faid Mrs. Hutchinfon^ the fum of 500 /. ; '«««cc, htid not 
fhe alfo gave a legacy* of 400/. to a charity, and the tLofthrdebr". 
refidue of her perfonal ejiate to pay her debts and lega- 
cies ; if the perfonal eftate fhould not be fufiicient, the 
deficiency to.be raifed by mortgage or fale of the real 
eftate. 

The queftion in the caufe was, whether the legacy 
to Mrs. Hutcbinfonj was not a: fatisfadion of the debt 
to her. Cbawicey's cafe, j 7 1 7 (j), was cited. ' («) i p. vvma. 

Lord Chancellor hdd that it was evident by the 
will Ihe meant both debts, and legacies fhould be 
psdd, and therefore declared, the legacies were not to 
be confidered as a fatisfadion of the debt. As to the 
legacy to the charity, the perfonal eflate being defi- 
cient to pay the whole, the queftion was, whether it 
fhould be firfl applied in payment of thofe legacies : 
But his Lordfhip faid he would not fet up a new rule, 
and cited the Attorney General v. Graves (^), 4th (^) Amw. 155. 
N(fv/ ij$2i the Attorney General v. Tmkim (c), (^)Amw. 116. 
4th March 17 J4 ; Arnold v. Chapman^ i Vefey^ 108 j 
the Attorney General v. Jeanesy Hilary^ 1737 (d). (^ , ^ik. 555. 



Parry 
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>oitoyi77t> Pony r. Carwarde^. 

Umaamwtfma^ Jk 175a, J^ Corwordgn Uic faolbaiid of M4^dalen^ 

iMOT!M«kM and ihe father of the defrndant BeMfamim Canoar^ 

^^*^'^ lihi, bring feiied in fee of a real eftate. by his vill 

devifed an eftate to Magdalen in latitfaftion of dower. 

She entered, and enjoyed the eftate till her death 
in 1776- 

Benjamin the fon> inftituted a fait, thereby im* 
peaching the viU. An iflue was dirededj and a ver- 
did found in £ivour of the will. 

On ihtiiitoiAuguJi 17739 Magdalen entered into 
an agreement ^^ith the plaintiff^ ior the fale of the eftate 
devifed to her, and 10 A were paid down, and 1800/. 
were to be paid on the execution of the conveyance. 

As foon as the contrad was known, Benjamin the 
{on fet up a voluntary conveyance from his mother 
by indentures of leafe and releafe, of the 23d and 
04 th of jifril 1763, by which, after referving a life 
oftate, (he conveys the fee to her fon. 

She inftituted a fuic to fet afide the fame, but died 
before the caufe was at iflue. 

The plaintiff's bill was to fet the deeds afide, as being 
fraudulent, and witliout opnfideratiom And be in* 
lifted they were fo, within the Statute of 27 EUz. 

Yhe cafes of Redham v. Beamonty 3 Cb. Rep. ; and 
Conxion v. Baffet. were cited» to fliew that blood is no 
^nfideration within that Statute. 

The Lord Chancellor declared the plaintiff was en- 
titled to a fpecific performance of the agreement, and 
that the indentures of leafe, and releafe, of the 23d 

and 



Und a4th oi Augufi 1773, were void ag^unfl; the plains finyr.ct- 
^, and were not to ftand in his way* ^^ ' , 



Cartwrigbf^.Cattwrighh ijuiytyjS^ 

hpliE hdr at law an adult, by his anfwer, admits the in^t heir not 
wilU he afterwards. dies» and the fuit id revived ^"ffi^fi^^^ 
Againft his beir at law an infant ; the admiflion of the ^erfor^£« 
dcceafed heir at law, will not bind the infent, and the JSutl'*"^ 
tnll muft be proved per tefies agsunft him* The quef- 
lion was made at the hearmg of this caufe, which was 
oixlered to ftand over, with liberty for the plaintiff to 
exhibit interrogatories to prove the will and codi* ^^^^^^^^^ 



Lord Sandys v. SiitborpSi 

r\H aqueftion on the difpofition by will of (bme iJeW j 

River ftiares ; it was agreed that New RiVer 
ihares were real property^ and defcendible to the heir# 



4 July 1778. 



Brcwn v. Lee^ ±x juiy T77S. 



T TPON a bill of revivor being filed, the SoUcitot Ge- ]^^^f,l^^^ 

nerzi Mr. Wedderbume^ moved fpecially, on an vivconth« 
aflSdavit of the defendant's abfcoridihg, that fervice citkln'^coin ii 
of a fubpdena merely to revive, an anTwer not being ;^^;^f7«;"^*f^ 
Vol- I. Na wanted, / 



jdf>. 
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^roum^,Ltt, 
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wanted, on bis clerk in the original caufe^ might be 
deemed good fervice <m the defendant. Ic was held 
to be improper, and refufed; and it was faid, the 
plaintiff muft purfue the a£k for rendering procefs 
effe&ual againft thofe that abfcond. 

[Note.— Thw caufe wag afterwards heard on the bill of revivor in 1781 j ini 
the oiigioil fuit and proccedinyt decreed to be revived, J. D.] 



30Nbv. X77S. 



Lee v. Warner. 



A fimiUr appli- 
cation as in the 
above cafe, and 
refafed after > 
folemn debate, 
end great cood- 
deratiea. 



A D£CR££ in the original caufe for an account. la 
the courfe of proceedings before the Mafter, it 
was evident a balance would be due from the defend- 
ant ; Hie went abroad. Afterwards the fait abated 
by the death of the plaintiff: his reprefentative filed 
a bill againft the defendant, who was a defendant in 
the original caufe, merely to revive. The defendant 
not being to be founds the plaintiff prefented a peti- 
. tion to Sir Thomas Sewel M. R. praymg, that fervice 
of a fubpoena to revive on the faid defendant's clerk 
in Court in the original calufe, might be deemed good 
Fervice. 

His Honour as he expreffed it, had not the leaft 
doubt. 

But a paper having been left with the petition^ 

iigned by fome of the clerks in Court, as a kind of 

certificate, of their opinion that it was the prafiicei 

his Honour ordered an attendance upon the petition, 

X-)3oDec^77S. and it was this day argued (ij). , 

His Honour continued of the fame opinion, as when 
the petition was prefented. ~ He'obferved, that a bill 

of 
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of revivor was a diftind record from the original i^^^-^^^nh. 
bill, and was as much a new bill as any other bill ' 
that was filed j that the AQ of 5th of Ge^. 2. had 
remedied the inconvenience, when the defendant ab- 
fconded to avoid being ferved, and therefore that the 
plaintiff muft purfue the courfe prcfcribed by that aft. ,„ , ^ 

That It did not tollow, became the defendant em. the Court were to 
ployed a clerk in Court in one fuit, he was a clerk in Sd"thecicJkTn 
Court in every fuit ; that where a clerk in Court, en- fhK7t^Miad 
ters an appearance for a defendant, he doth it under not compel the 

** ^ ^ clerk m court to 

a proper authority : were he to do it without, he ap^war, the 

, J rt • J .1 order, not being 

would act very imprudently. th^t he (haii 

His Honour however, fufpendcd his direftions, and JhlTfJ^SI^^' 
faid, if the plaintiff could produce any precedent, 5iT4S^Jl>d' 
and could move it upon any fpecial circumftances, he [f^^";,^*"^ *^ 
would hear him. co«tfliottWiioc 

appear, the 
defendant tfcen comet within that part of the a£t, which provides for the cafe of a detendaat being 
ferved, and rcfufing to appear. J. D.] 

On this day (tf), his Honour Yent for the Regiftef, (-) loDec.rj?^. 
and told him, that he had thoroughly confidered the 
petition ; that the* more he thought of the application, 
the more be wa& confirmed in his opinion of the im- 
propriety of it, and directed him to enter a minute* 
difmiffmg the petition. 



Lord mphrt^ok v. Lord Uinchinbrook. "^^"-'-y^' 

T ORD ^hurlow C, upon the fame grounds, as in 

the cafe of Roach v. Garvdn^ reported fupr. 88- 

deferred it to the Matter, to appoint a guardian in the 

jj n a room 
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Lord SkiUrtok Mom of Mrs. Donald/on the infant's mother ; and 
liJ^. ordered, that (he (hould continue with Mrs. Donald/on^ 

< ■■ ■ until further order, and that Mrs. Donald/on flioold 

be reftrained from giving her confent to the mar- 
riage of the infant, without leave of the court ; 
and that the infant (hould not be married without 
leave of the court ; the order alfo rcftrided her 
loi a mSrr from receiving any letters or meffages, &c. from one 
&rv"" l^i^w, ajewfinger(a). 

Watfoo, II 
April 1789. 



17 ifc rt Oeci Stanford v. 7W(?r* 

1778. 

^ .7" T'HB Mafter havin? certified he had fettled intcrto- 

Exceptions do J| . #• i 

not lie to a maf;. gatoHcs for the examination of the defendant! 
bVhuTaWng * the defendant took exceptions to the report. The 
fctucdinurrof*. ^.^jj ^xceptions camc on to be argued on the 17th of 
December^ when it was argued in fupport of them^ 
that the interrogatbries led to matters not in ifluet 
and that fhould an examination be taken under 
the interrogatories, as fettled by the Mafter, the 
fame would be of an enormous length. On the 
other fide it was argued, that excepting to a Mafler's 
certificate of bis having fettled interrogatories, wasa 
new practice, and not warranted by precedent ; and 
that the Mafter was the proper judge of the propriety 
of the interrogatories to the matters as to which he 
was to examine. 

Lord Tbuflow C. dlrefted the Regifter to attend 
Sir Thomas Sewel, the Mafter of the Rolls, on the 
fubjed, Ilis Honour was dear the Mafter muft fettle 

the 
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the interrogatories ; that the party was to put in ^•j/'^'^''' 
fuch examination as he thought proper. If not fuffi- —......•« 

cient, it would be referred, and the Matter would 
report his opinion, and to this report either fide might 
take exceptions ; and the Court, then having the in- 
terrogatories and examinations before it, would de- 
termine whether the examination was fufficient, or 
not. On making known to his Lordfliip what his 
Honour had faid, his Lordfliip was clear, this was the 
proper courfe of proceeding, and that it was not pro* 
per to except in the prefent ftage of the caufe ; and 
therefore overruled the exceptions. 



Axe V. Clarke. 13 Aprir 1775; 



AtrAciing and 
receiving money 



^HE defendant had brought his aftion, and obtained 

judgment, and had taken out execution, and i^^vicd b^ the 
the fiieriff had levied 328/. 10 s. Ievi'cclberore^h• 

TheplaintiflF filed his bill, amongft other things, brl!Jh-nb;* 
for an injunclion, and obtained the common order jnJ"nf^»o"- f^'«' 

J ' ^ ^ had the (hci iff 

for an injunSion, with liberty to proceed to trial, and p««<* »t voiuou^ 
to obtain judgment, but with a day of execution* "^* 

The defendant was ferved with a writ of injunc- 
tion ; but notwithflanding attached the Iheriff, and 
received the money levied. 

The plaintiflF moved on the a3d of March laft, 
that the defendant might repay the money, and (land 
committed for breach of the injun&ion. 

A doubt arofe, whether, as the money was levied 
before the bill was filed, it was a breach of the in« 
jundion^ it being an execution executed. 

N n 3 Upon 
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Axt V. a^ikt. Upon the mattfer bdng moved again this day, 
■ ^' Lord TburUw C. was clearly of opinion, that the 

ruling of the (heriflf to pay the money was a breach 
pi the injun&ion; and ordered the mcmey to.be 
repaid to the (heriff; but faid i( would have been 
different^ had the (heriff paid the money ypluntarilyt 



TFaring v. Hotbam. 

tid Apnl 1779- ^ 

onabiHiofctue 'T'his bill was (p fettje the boundaries of two adr 
?Awo";t"ro:«, Joini'^g P^fl^es, namely, St. LukcU Old Street, 
the maiter hew auj St. Leonard* s Shoreditcb. 

Lord TburJow C, after hearing Mr. Madocksj 
faid the matter was at law, where ic could be eaiily 
determined ; that this Court would not entertain fuch 
fuits, and therefore difmiffed the bill with cods. 



is April im. Pemby V. Matbew. 

There being bur ^HE KlI was to compel the defendant to execute 
agaii^' M an- ^ ^^nd to indemnify the plaintiff againft cow- 

dTrtaed wTiibe. ^^^^ '^^ ^ ^^'^ J ^^^ defendant by his anfwer de- 
nied the agreement fo to do ; the depofitions of Luke 
Hoggart, a witnefs, examined by the plaintiff, were 
read ; and Bate v. Sbepbard was cited : but there bang 
only one witnefs againft the oath of the defendant, 
Lord Tburlow C. faid, he would not determine on the 
credibility of the witnefs, but directed an iffue. 

Jy/et 
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Jylet V. Hill. »9 April 1779: 

A MORTGAGEE forcclofes, and, having a bond as a ^^Jfg^^^^bJ 
collateral fecurity, brings an adtion on the ^'^if^^J^^ 
Jb'ond* ciofure, 

Mod^n to (lay proceedings at law on the bond.- 
The Lord Chancellor held that the mortgagee might 
proceed at law on his bond, notwithftanding he had 
obtained a decree of foteclofure, and denied ihe mp- 
^on. 

[But Qiv; luiving gotten the pledge, if he coiild do it, till tbe pledge was UnA 
fde fold, 9nd ic was feen whether k wai deficient to aniwer the whole uf the 
debt? .J.D.] 



Godwin V. Munday. 



II May 1779* 



f^BN Munday^ by his will having direded his debts, a devire of und. 

-/ and funeral expences to be paid, proceeds thus: Ih/lnthV^^*' 

^\Mo all my lands, leafehold and perfonal eftate "XtJiwid^w, 

* whatfoerer, I give to my wife for life, if flie fi> lone provided that b. 

4. •!• ° pay 400 1, to C. 

• contmues unmarried.* aftcMhe death 

After the death, or the marriage of the wife, the Sf rwWow, 
teftator gives his lands at Eaftow to his fon Stephen, ,^iSuVd?e. 
and his heirs, and then proceeds : in ihe lifetime of 

« 1 alio give to my fon James my land called Bujby J«8:»<7 d«h not 

< Cmnm, and the land held by leafe of Henry Sey^ ^*"*'' 
. * apurrto himand his heirs for ever, after the death, 

« or marrljaige of my wife, with this prbvifo, that my 

< fon- James fhzll pay to Mary the wife of the plaintiff 
^ Godwin 100 /. within one year after my wife's death, 
^ or niarriage/ 

Nn4 ^ary 
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Qothnur, Mary the vife of the plaindff died in the life^imo 

^ " /^' ^ qf the teftator*8 widow. . . 

And, on the death of the widow, Jams the fon, 
came into pofleilion of the eftate devifed to him upoa 
that event. 

The plaintiff, as adminiilrator of Mary his late wifi^ 
brought his bill to have the fiud legacy of ibo& 
given to . his faid wife, raifed, and paidj infifting 
that it was veiled, and traxifmiffible* 

The defendant, on the contrary, contended, that 
as it was to be paid out of land, and as the legatee 
died before the time U was payable by th? wiUi it 
was not to be raifed. 

The fame arguments were gone into as in the 
cafe of Pawfey v. l£,dgqr fupr, 531 j and all the 
^^fes that were then cited, were again cited, with the 
addition of the cafes of Clarke v* R^fs fupr. 529 ; and 
Bacon v. Clark y Free, in Chan. 244 ; Wat/on v. Mar-* 
&alh 26th Felf. 1774; and Morgan v. Gardm^ in 

(«) \ Kro. c. c th^ Ej^chequer (tf)« 

'^^' It ftood for judgment till this day, when the Lord 

Chapc«ilQr dirci^ed the legacy to b^ raife4 and paid^ 



l^^^vmr mggy. Tiler, 



ai ^H2 lunatic's real eftate had been fold under ail 
\f^ a£t of parliament, and the money arlfmg from 



The gre;»t feal 
hafh the cate ol 
lumtics under 

fp^ciai appoint- i( p2^d into thc Bank, and laid out in Bank Annuities 
^<a commif. in thc uame of the Accountant Generalj m t^emat^ 
*"^'' ter of the lunacy^ 

Th^ 



Pl.D.1779-] * IN CHANCERY. 553 

The lunadc died ; and, on application to have the ^is ^'- ^'^• 
money divided. Lord Batburft C. ordered the Matter — — 
to cn^re ivho were the heirs at law^and next of kin 
|helonati(u 

The matter having made his report, the heirs at 
iaw and next of kin applied to Lord Tburkw C to 
have the funds transferred ; but his Lordfliip was of 
ofnaicm, that a bill fliould be filed for the purpofe of 
tddng an account of his debts, and adminiftering hit 
cfieds* 

The plaintiffs accordingly filed didr bill to have 

the funds transferred, and paid to the heirs at law^ 
and next of kin. 

On the 15th May 1779, the caufe came on to be 
heard, but his Lordfliip was of opinion, that the re- 
port in the lunacy was not a fufEdent authority on 
which to ground a decree ; for, obferved his Lordfliip^ 
the Great Seal in refpeft of lunacy, ads as a comnuf^ 
fioner under a fignet to take care of lunatics, audit 
is not of neceffity that the Great Seal hath that ap« 
pointment. 

There was an inftance, he faidj where the Lord 
ISgh Treafurer had the warrant, confequently the 
matter could not be confidered as a res Judicata i 
and therefore he ordered the Matter to enquire who 
were the heirs at law, and next of kin of the lunatic, 
and to advertife jn the Gazette, and other papers, for 
them to come in and prove their affinity by a time, or 
IQ be excluded, and to make his report in the caufe. 



J^oierti 
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ti May T779 Roberts V. Hartly. 

1 Bro. C. C. 56. 
S.C. 

^ npHx defendant after obtaining two orders to aniwer, 

After time to „j jjj j^ p|^^ An application was made to 

put in, held liipprefs the -plea^ and that an attachraeht might 

iflue. 

Lord Chancellor. — ^I will make no order for fop- 

prefiing the plea ; I conceive a plea to be aa anftrcf. 

It is upon oath. 



good, 



Lord Jrnbam v. Child. 

Trin. 1779' 

1 Bro. C. C. 91. • *^ - . #1 . . f 

S.C. *R^^^ ^^ ^^ relieved agaiait two annmties, and to 

ZTT'^A ' he let in to redeem them> upon the grounds that 

Parol evidence ,• . . T r J .• 

to prove the although there were no provifo of redemption, jtt 

intention of a . i r . j rl i 

party in txtMuu jbot it wos mecHU and fo underltood. 

Kfcaed!^' At the hearing of the caufe, parol evidence was 

cfiFei:ed to prove the intention of the parties. 

The cafes cited were, Lord Maxwell v. Lord Mon. 
tacute^ I Eq. Cas. Ab. ao ; Harvey v. Harvey^ a Eq» 
Ca. Abr. 669 } Hutchins v. Lee^ 1 Atkins^ 447 ; Wal- 
ker V. Walker^ 2 Atkins^ 98 ; FhzgerM v. Lord FaU'^ 

(-) 1 VeC 375. cmherg^ in Fttz Gibb$n^ fol. a ; Pit cam v. Ogboume{a)\ 
Lock V. Colnbrcokp 1767 ; PbilUps v. Duke of Buck* 
ingbam^ i Vem. 227; Baker v. fTiW, i Ves. 160. 

Lord Chancellor had no doubt of the queftioDi 
whether under the Statute of Frauds, or on the clear 
and acknowledged principles of law, that the evidence 
^a$ inadmiflible j and therefore rejected it, 

Jiditrray 
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Mnrrayy. Frank. ""^''''^ 

APPi-iCATioN that Naptbati Frank mzy^ In fcvcn 
, day«, procure a new grant of a committccfhip, 
pr that the Mafter may appoint a guardian. 

Lord Tburlow C— You muft apply to the Great 
Se^ to appoint ^ cpmrnitteej there is noinftance 
^here. a party hath been found a luxuitic under a 
4Dominiffion of encjuiry, in which this Court bath in* 
terfered. 



Clouzb V. Croji. 13 JtM 1779. 

* -^ JLoAXhurlowC, 



»T*HE defendant who refided in the county palatine of ^y^^ ^^^^ 
* Che/ier^ being in contempt for want of his an- f^^XJlnyn. 
fwer t;o a bill filed againft him in Chancery, an ^^^jj^^^^^^'^^^^ 
attachment iflued againft him, direded to the Chanu ciumberUtD of 
berlain of the County palatine of Cbefter^ or his de- ^^x^u 



puty there, commanding him to iffuc a writ under %^^^^^,ri% 
Ahp feal of the County Palatine of Cbejer, to the j/^^V"" 
flicritf of the City of Cbejlfr^ to attach and bring ordered to do u 
the feud def^dant Into this Court on or before a ^****^ 
given day, to anfwer his fsud contempt. The {aid 
writ not being returned, another order was made on 
tbc M.th oi December hSkf dircfting the faid Chamber** 
Iain, or his deputy, forthwith to return the faid writ j 
thq order, u^s feryed, and the Chamberlain having 
returned the writ with the following ^wer, ^' by 
virtue of the writ to me direded, I have by another 
ifrrit under the feal of the County Pals|tine oiCbffter% 
8 directed 
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ei9ittk V. Crtfi. direded the flieriff within written^ as witbia it is com* 
' manded me, which faid Iheriff hath made mc no 

anfwer/' Upon this the plaintiff moved on the 23d 
of January 1779, that this fheriff might make a re* 
turn on the writ ; but this could not be, as the writ 
was returned in Court; and the matter being novel, his 
Lordfhip was in doubt how to a&, whether to proceed 
againft the Chamberlain only to oblige him to compel 
the Iheriff to pay obedience to his mandate^ or to 
proceed againft the iheriff in the firft inftance ; for if 
the Court had not jurifdifUon to execute it's writ ia 
the County Palatine, but only dire& it to the Cham* 
berlsun in order for him to iffue his mandate, that 
the effed of it might be obferved } he did not fee 
how he could make any order upon the Iheriff; and 
to make an order the Court could not enforce, would 
be leffening it's dignity. 

His Lordfhip therefore direfted me to get what in* 
formation I could on the fubjed, and to attend Mr* 
Baron Perrin who was Vice^Chamberlain of Chefier^ 
which I did, but did not meet with two perfons that 
agreed in opinion ; however, I procured the following 
notes and cafe, which I laid before his Lordfhip. 

Seddon et al. v. Curghey^ 11 June 1765. The 
plaintiffs fued out a tejlatum fcire facias againft the 
defendant direded to the Chancellor of the County 
Palatine of Lancapr^ or to his lieutenant or deputy, 
the Chancellor made out his precept dire&^d to the 
iheriff of the county, who, being called upon, re* 
fured, or negleSed to return the precept. The queftion 
was, how the plaintiffs were to proceed, whether by 
calling on the iheriff in open court, or to move that 
the Chancellor might return XYit vixii oi fcire facUs. 
3 Upoa 
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Upon confidering the matter, the latter method was (^wihy.cnfu 
taken, and the following order was made 1 

Lord Chancellor, 11 June 1765, between Samuel 
Seddofiy Charles Deaves^ and John Moorey Efq. plaui|« 
tiffs, and Belby Curghey, defendant. 

Upon motion, &c. it was alleged, that a tejla^ 
turn fdre facias hath been iffued under the Great Seal 
of Great Britain againfl: the defendant, dire&ed to 
the Chancellor of the County Palatine of Lancafter^ 
or to his lieutenant or deputy there, returnable ia 
fifteen days from the firft day of Eajier Term now 
laft pad; and that no return hath been yet made 
thereof. It was therefore prayed, that the Ciiancellor 
of the faid County Palatine of Lancafterj or his lieu-^ 
tenant or deputy there, may return the faid writf 
which is ordered accordingly. 

This matter was not further profecuted ; but it 
was agreed, that when the Chancellor had made his 
return, the next ftep to be taken muft have been 
againit the iheriff, ptaying that he might return the 
precept. 

Three orders are faid to be neceffary to compel 
the fheriff to return the writ : 

Firft, an order that he do return it. 

Secondly, that he do return it in days 

after notice of the order, or ftand committed. 

Thirdly, that he do .ftand committed. 

Note, thcfe may be brders on the equity fide. 

And note, no orders on the plea fide are to be 
made out of Term. 

Rule in the court of King's Bench to ccfmpel the 
iheriff to return a writ. 

A. V. B. It is ordered, that the Chancellor of the 
County Palatine of Lancajler fhall, within fix days 

next 



« 



5S8 REPORTS OF CASES [19 Geo. ItL 

his deputy there, peremptorily return the ^t of 
iflued between the parties. 

Upon which the chancellor returned that he hath 
fent his mandate to the fheriff who hath not returned 
the fame ; and thereupon another rule goes direded 
to the iheriff in the following form. 

^^ It is ordered, that the iheriflf of the County 
Palatine of Lancajier fhall, within fix days after 
notice of this rule to be be given to his under- fheriff, 
peremptorily return the mandate directed to him by 
the Chancellor of the faid County Palatine upon the 
writ of iiTued between the £ud 

parties." 

The Lord Chancellor having confidered the above 

*. papers, furniihed by Mr. Deaves and Mr. Cooper^ and 

having talked with Lord Mansfield^ directed me to 

draw an order agreeable to the rule made by the 

Court of King's Bench. 

An order was accordingly drawn, following the 
words of it ; and the (heriiF, having been ferved with 
it, he returned the Chamberlain's mandate with a 
cepi carpus. 

And on the 9th of July 17791 ^^ order was made 
for the meflenger to go, and bring up the prifoner. 



BuUen v. Bntcber. 



30 June 1779- 

Appiidtumto ^H£ common order was made for the pIainti£F to 
^^S^tte makean eleftion upon the uTual allegation that 

hif eieSiSi r^'n ^c was profccuting the defendant both in this Court* 
the ground ihat ^^^ ^t law, for oue and the fame matter. 

forXlTibewai proceeding agimft the defendant in this C^urt and »t law were diiUna md 

^'^^^"^ Application 
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i&ppHcation on the above <Jay to dlfcharge the or- Bmttitr.' 
der, for that it was obtained upon a falfe fuggeftion, " '. " 

the matters for which the plaintiff was proceed- 
Jbg againft the defendant at law^ being diflind an^ 
unconneAed with the matter in this fuit, and prayed 
that it might be referred to a Mafter to fee if the pro- 
iceedings of the plaintiff againft the defendant at law 
and. in this Court, were for the fame matter. 

The Lord Cbancellor!s idea was, that if the matter 
for which the plaintiff proceeded at law was diftind: 
Irom the matter in this Court, the order did not re* 
AraiQ him, and he had only to prove it, when com- 
plaint was made of his breach of the order ; and 
therefore, at firft, his Lordihip denied the motion ; 
but, being told there were many inftances of fimilar 
applications being granted, he directed the titw for 
the plaintift's making his election to be enlarged till 
further order, and referred it to a Mafter , to fee if 
the proceedings of the^ plaintiff againft the defendant 
in this Court, and at law were for the fame matter, 
and the Mafter to ftate the fame with his opinion ; 
Smd after the report, further order to be made ; but 
his Lordfliip, at the fame -time, directed me to fee the 
inftances that had been mentioned. 
.' Not an inftance having been produced, though I 
defired the parties to bring me one, and not having 
l>eexi able to find one, Lacquainted the Lord Chan- 
cellor of it ; and' he thereupon ordetcd me not to 
draw up the order he had before made ; but by con- 
sent, the plaintiff was to proceed to trial of the ac- 
tion brought by him with ftay of execution. 



Martha 
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jVwvJ* Martha Huime, vndow. . * Plaintiff. 

5. c. Richard Tenant and Frances his trffe,' 

" ' and Thomas Watfm^ a truftce 

the marriage fettlcment of thede-f Dcfcndantl. 

fendants, * • «. 



B inf 
de-f 



Bill agamft *R^^^ agaioft the defendants, the hufband and We, 
wS";t to be paid a bond debt due from the wife, for 

JhS »«rhi' c rooney lent to the huiband, the wife having fcpa^ 

fettlement to be tZXJt prOpdtty* 

whfch the" wife Grigbyy.Co9(^ i Ves. 517,. 21ft Novem6erij4Si 
fJS>«!?'.X ^^^^«^*v. Mmk, 2 Ves. 190, 24th Oaohet 1748 j 

the hairing fepa. Jijj^ g, foJ, j^g^ WeTe Cited* 

»««p'-p<^ty- The bill was difiniffed. 

The caufe was afterwards reheard before Lord 
Tburlow C, when the following additional cafes 
were cited : 

Norton v. Turville^ ft P. Wmt. 144 j PowJet v. De* 
lavaly 2 Fifi. 663, 28th July 1755, lib. B. 4801 
Hearl v. Greenback^ i Ves. 298, and in 3 Atk. ^^l*^ 

Mr. Attorney General for ' the defendants^-^llie 
hufband the original debtor is in diftrefs for money ; 
hk wife hath a feparace property fubjed to her ap« 
pointment ; he prevails on her to join with him ins 
bond. The objeftion is, that the bond, as a bond 
of the wife, is void at law ; but in order ,to give it 
effed the plaintiff would have ic confidered as an ap« 
pcwtment, and under the diSum in the cafe of Pea^ 
cock y. Monk^ that the bond is to be taken as an 
agreement. The dUlum is, however, queilionable# 

It was faid on the part of the plsundff, that in BeH 
V. Commiffary Hyde in Gilberts Rep. 83, and in Chan. 
Free. 328, it is held that procels will iffue againfta wife. 

Nortk 
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In North V. Turville, a P, fTms. 144, it was held ^''''""'- ^""' 
that a feme covert coming before Mafter and confent- "'*' 
ing that her feparate eftate ihall be applied, (hall be 
bound by it. 

So in Bri/coe v. Kennedy by Sir Thomas Clark M.R. 
aift July 1762, Reg. Lib. B. fol. 517. 

But in Macbellan v. Stoneboufe, annuities \ra-e fet- 
tled to the ufe of a wife, and trufteea appointed for 
her feparate ufe. The plaintiff bought the wife's inte- 
reft, and filed a bill to have annuities transferred by 
the truftees to the Accountant General, and to have 
the intereft paid to him. The wife infifted that it 
was not done with her confent. There was evidence 
that both the hufband, and wife were fatisfied. No- 
thing appeared fraudulent, yet the Court would not 
confirm it. 

• l*ord Chancellor.— According to the idea I enter- 
tain of the cafe, doubts arife upon the form of the 
relief to be given. 

The bill is brought by an obligee in a bond againft 
the hufband, and wife joint obligors, and their truftees 
to recover 180 /. out of the feparate eftate of the wife.* 
The queftion is, what fort of execution the Court vw'll 
award againft the feparate property of the wife. The 
feparate property is a real eftate vefted in truftees to 
convey to the appointment of the wife by deed, or 
will ; and in default of fuch appointment as to one 
part, to the ufe of Francu Wright ; as to the other 
part of the real eftate, to be fold, and out of the 
money to arife by thefale, 1000/. to be retained, and 
to be laid out at intereft, the intereft to be for the ufe 
of the wife, and the principal fubjeft to her appoint- 
ment. 

V0J..I. O o J, 
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■ ■ '■ cafis o£ Bea£Ock t. Monk (a) :i»;Q)ear^ thai* a fome xoveoti 

(-) vvef. 117. ajaing with rtfpea to her ffl|»ratc::propBrt|^ it to aU! 
intents to be confidered as afting as a femcifoleL 

Se^AilinVk Phfiuiortb^ iVef: 163, 213th jyinwrficr 
1748, Reg.LiU A. £01.714; Grigiyiy^,Co»i.i V^ 
5.17, lift yuty 175a, ftegi Libi A, fbi. 6474. 

In fuch cafes it is impofiibk to fay^ a^femef ible* Im^ 
not bound* 

The queftion arifing' bere* isi ar little^ beyond ric^^ 
namely, bow fat hergeneral.pcrronal^engagetteiit^fliaU) 
berxc-n^p ' ut of her general perfona) property^?* 

li fie lad coj; ded bow far her/fieporate pfO^ 
p^rty liix>uld be applied to this- or> tha( purpofei I* 
cau,baye na doubt but the Court TVouIdJiaveeiiiiDto*' 
ed it. 

A general engagemenc byrtbe wife^Iamclear^will 
not bind, and It know no cafe whercc it hath»be(tt« 
carried fo far^ as to dire£t a real eftai^^fabtt wifii»t0^ 
1>efoid» or conveyed, orthat/a decree hatbibee&*ea- 
forced againft a wife by a fi^queftradoa^ tfafDugkogainff' 
htr truftee it may« 

But the perfonal eftate^ofthe ^Wifi^aBd th^^regt s^a ad 
profits of her real eftate wtll^'. when they artfe^sb^pti^ 
fonal e(late« 

Therefore refer it to the; Maftcr to take an aceoimt<> 
of the rents and profits of! the.* leafehold^ e{bit«a« 
which were in mortgage ta 

received by the defendant: WatfiHi^, or bf any othw} 
perfon by his order, or for hbiufe*; and < let^ tbe* 
Mafter ftate the nature of the-intereft thefakl'de'* 
fendant fFat/onh^iih in the faid mortgaged *efti(es(' 
and for the better taking the account and difcovefy^ 

of 






g: kt. saiv^. 



1 July 1779. 



lont 



A»*PLieAYiON' ttf fijpp^efii depofielond for itrcgoTa- Drpofmonj 
rity^'becaufe the* fo&cttbrwas dhe of thexom- wSfrpulnilrt 

•^— -J Micitor w«« one 

JOmionetB. ofihtcommif. 

A folicitor cannot aft as a commifGoner. '^"' 

Uofd^ Ch*2(h^lIo^~I:et' the ' AepbMdnr be fupi^^ 
IN«flkl^' aflA enttf^^^iK/RdinSh,- aA'di^^ ther6 b(! a' 



jSiLL ^<^ t|^^^ o|^u^T caufe was for an account! pf Quefl'on, whe. 

t^c t^zit oi John Gcwknd^ to have the refidue tcft?roTaftc^hu 

paid to the plaintiflFjfeAiiandth'ejlefendsm^ rn^ii^rJ^ 

ijijy^ according to an agreement between them ; to ^*'''^'^'*'? " ■ 

•m^ ' ♦ • '-^ •«* /»"" • -* .'.-fc revocation of 

liave a^. contraa the t.eftator had enterecj into with ''"J ■• '« '»^*« 

the defendant i)/Wjr' for t^e fale of aneftate to him SXt:^ 

completed i and to have the purchafe money confi- S^'ah\ou 

dered as perfonal eftate. performed and 

T h 'Ai. It mi^* A the purchafe 

Liora Chancellor. — The teltator was feifed in fee ^"^^^ confidcr- 

r J r • rk >«• ' •• ed « pcrfonal 

ct a manor and tarm m Suffix called Mayes. " «»««? 

On the 8th oi March 1775 ^^ "^s^^e his will, and pJrfJ^XI* 
theteby devifed Miyf j farm to Ralfb Gowland for 

O02 life J 
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9^^w.G.>m^ E&; remahider to 7Zc/-u:rG«nr£rn/clie elder for life; 
^____^_^_^ remainder co Tbaaas C^wUmd the youoger in fee ; 
and derifes his Icafefaold cfiate, and alfo his jewels 
nfed or worn by his wife» to a truftee to permit his 
wife to ofe and enjoy the abore particulars during 
her widowhood ; and^ on her death, or fecond mar* 
riage, to go as part of his perfoual eftate. 

He alfo gives two long annuities he was then pof- 
ieflcd of to ycbn Sbirly and Jm Sbirfy ; thefe annui- 
ties the tcfiator fold, and a biat daim was attempted 
to be made to have ihem reinftated, but it was 
foon dropt. 

The teflatcr alfo gave 500/. a year to his wife 
for her Kle, and a power of difpofing of aooo A ; andf 
after other legacies, gave the reGdue to the plaintiff 
John Maje^ : he and Tbcmai Mayer^ as it is faid, 
have entered into an agreement to divide the re^ 
fidue. 

The teftator, after making his will, entered into 
a contrad with the defendant Dinely to fell to him 
Mayes farm for 1500/., in which agreement he 
averred it was not fubjed to any leafe ; and if Ba^ 
nijier the tenant (hould make out a title to any leafe^ 
the agreement was to be void. 

The bill in the crofs caufe is, by the devifee of 
Mryes farm, to eftablifh the will as to that devife ; 
and by Banijler the tenant, to have a Icafe accord- 
ing to an agreement he fets up, but he cannot 
make our. 

The defendant the widow infifts that the jewels, 
of which the ufe is given to her by the will for her 
life, arc her parapherualia, and therefore do not pa(s' 
by the vtill } it Ihe pe:fi(ls in the claim, which it doth 

feena* 
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feem to be her intereft to do, flic muft be put to her ^^ayiry.C9w^ 
eleaion. _ 

The principal qileftion in this caufe arifes on the 
eftace called Mayes farm, devifed by the vvill, and 
which the tedator afterwards contracted to fell: by 
the heifs at law it is iniifted, that the agreement with 
Dinelyj though not carried into execution, is a revo« 
cation of the will as to that devife, and therefore 
the eftate defcended : By the devifee of that eftate 
it is infifted, that if Banijter*s tide to a leafe is efta* 
bliflied, the agreement with Dinely is void, therefore 
no revocation ; that a void agreement is not a decla-* 
ration of truft, and therefore will not prevent the 
devife taking effed : And by the refiduary legatees it 
is infifted > that the teftator having contracted, it is 
evident, he meant to turn it into perfonalty, and as 
fuch they are entitled to it. 

And I am of opinion that the agreement is good, 
that it ought to be carried into execution ; and of 
confequence, the money arifing from the fale is to be 
confidered as perfonal eftate. 

Cafes cited : Cotter v. Layer^ 2 P.Wms. 623 ; Rofer • 
V. Radcliffe (ai) ; Howard v. Howard ; GlaTJer v. Gla- (•) * Bq* Ct. 
a/Vr, in the King's Bench, in which it was held that a '' ^''' 
covenant to convey in future is not a revocation of a 
will. Beard v. Beard^ 3 Atk. 7a. 



O o 3 Breedon 



SI Dec. 1779. Breedon v. Vaugban. 

.f'Orfi Chancellor. 

hufband diety ^77@* 

/;c^s.} .yhJQJi 9r(l«r .foj .liifiniffipn AejBpwjjiajtfip 
^ay;e difcharije^. Fi^riy v. y«*(jp, ,Cfe«». H^,A0.m 

^M. dotn It not -•• -, t**/T*fl t 

furvive ? J. D. iccut^.a fuit ui ^hicD ihc js lUiiued a pbuinw by ia 

-hufl)a^d ; tbfs .wife probably migbt jQ<^ Iwow 9py 

iJiipg of ihe fuit ; during .covmui:e ih^jKas iwder tbe 

roiitroul, andinflyence of her^huiband : Her buiband 

fhouidl'^^cofli being dead, ihe may judge for heofelf ; if a man and 

r^d''5cbr"wiii y^^ P«t in a joint anfwer, and ihc, *bcing an heir, 

fcerp^^^hTmV *^^"* ^^^ ^*^^» ^^at admiflion will not imidbcr: 

J. b. why i 4>ecaufe it is fupfpofed to ht htx hufiiand's an* 

fwer ; the will muft be proved per iefies. \x \% ana* 

logous 10 proceedings at ia^w in the a^on bj 4]ufl>aDd 

and wife^ and the huflKind dies. 



4MsrehT78o. Akcroid y^ SmUhfm. 

Real eftate given ^^ijRisropHBR Holwofibj by Will dated 4tllJfriIlJj4t 
tiutt to fdi^ad gave feveral legacies to perfons therein named, and 
^(S wuh the gave and devifed all his resd efUtes therdn mentioned, 
Sd'Jhe ufidue ^^ ^'* ^^ perfonal eftate to the defendants JofiM 
to be divided Smibfon and Henry Ibetfony and their heirs, ezecu^ 

cular Itgiteei in 

proportion to their legacies ; two of the legatees died in the teftator't life-time, fuch propor* 
tion as they would thereby have been entitled to bad they liTsd^ wbicb arefc (iromUM fcal cftare^ 
bdd. m op/f'/; to refult for tbt bcDcfir of the heir at Uw. 

torv 



lorsy adminiftratotSy and z&gw, in truft U>Ml,^d ^^^""^ 
iCODYert into moncjr, and by and out of the 'money to *' mii'iii ,_ 
arife from the iale, to pay all his debts, funeral ei- 
pences, and Jegades; and after payment theree^ 
snd tetaining jo7. each for their trouble, if there 
Should be any forploa, after the fame was afceitaiii* 
ed, to pay tlie lame unto Thomas Whitaher^ J^^ttes 
Roieris, WilHam Jlpherts^ Gnue Ogh^ George O^li, 
Jinn and Phebe Ogle^ Jtf^b Siarr^ Hancate Of/it 
0Wiam Hawifworib, Mary Bracklebarr^ MaryJRd^ 
and Jojbua Marjball^ defendants in the caufe, and 
Anjamin White and Mary MoUneux^ who died in the 
deflator's life^^time, to each of whom he had.giveia 
legacies, in proportion to their feveral legacies* 

The teftator died 20th March 1775 : his executors 
proved the will, pofieflfed his perfonal eftate> and en* 
tered on his real eftate, and fold it. 

Benjamin White ami Mary Molineux^ two of the 
legatees, died in the tedator's life-time, whereby 
their legacies, and all othet their (hares in the refidue, 
became lapfed The plaintiffs the neX:t of kin filed 
their bill to have the faid two legacies and propor* 
Itlonal Ihares of the furplus confidcred as part of the 
teftator's p/erfonai eftate undifpofed. and to belong to 
them as the next of kin of the tedatot^ 

The defendants, the refiduary legatees, claimed 
the lapfed, legacies, and (hares, as finking into and 
making part of the general refidue. 

The heir at law claimed fuch part of the faid lega* 
des, and proportion of the furplus as arofe from thi 
real eftate, infifting, the fame was to be confidered 
as real eftate. 

Upon hearing the caufe the loth of July 1778, 

before Sir Thomas Sewel M. R. his Honour declared, 

O o 4 . the 
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wjlr Ae plaintiffs the next of kin were not entitled to 
■ ■ any part of the teltator's cftate as undifpofed ; but 

that the fame belonged to the feveral legatees, and 
.difmiffed the plaintiff's bill as to that claim« 

From this decree the plaintiffs appealed } and upon 

bearing the appeal the 4th of March 1780, by Lord 

Tburlow C, the fame cafes were cited as in Digby v. 

(-) supr. 500. £^^^^(^)^ ^^h jhg addition of that cafe. His Lord- 

fliip declared, that fo much of the Ihares of the furplus 
given to the faid Benjamin IVbite and Mary MoHneux^ 
as arofe from the real eflate, was to be confidered 
as real eftate, and defcended and belonged to the 
defendant, the heir at law of the teftator ; and proper 
directions were given for diftinguifhing it. 

[Rohimfon v. TayUr, 6 May 1789, before Lord TAttr/ow C, a fimibr nft; 
where It was held 10 refolt for the benefit of the heir at law. J. O.] 



to June 1750. Ferrand ♦. Prentice* 

Lord Uardwic kc 

C. Ambl.a73- CRcg. Lib. A. fol. 362.) 

S. C. and x Bio. ^ ^ . J • 

C. C. 105. s. c. 

cited. ^H£ following ftatement is extraSed from the en* 

A kjacy to bo ^^T* 

paidacrheead Elizabeth WalHs^ by will dated the a 7th of June^ 

oflenyeartt. ' % • •rr rr t % jr • t 

The exeruior to infer oUay fTfivt to the plamtm HannabMarta 200 /., to 
Si7it'atthc«dbe paid within ten years after her, the teftatrix's 
olloyrhinto death, and appointed the defendant executor: He 
the Bank, to proved thc will } aud, as alleged, promifed to give 

be placed out, r ^ ^ . ** * T t j i- • 

and bo to hare the plaintiff fccurity for the legacy ; but, declining 
thnnToVthc fo to do, the plaintiff filed her bill, that the dc- 
l^c^phTrnfffto fendant might admit affets, or account for the tefta- 
•ppiyfurit. trix'sperfonaleftate. And m?ght give the plaintiff 

fecurity 
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fccurity for the faid legacy, or pay it into the Bank, ^^'"^'''* ^'^"^ 
that it ihight be placed but. ■ 

The defendant, by his anfwer, admitted the will 
and probate, and alfo admitted aflets. And faid^ 
the reafon why be had not given to the plaintiff 
fecurity for the legacy, was, becaufe he apprehended, 
they had not given a fuflScient reafon why they in- 
filled on a fecurity. 

The caufe was heard on bill, and anfwen **6^ r^ ri*. 

His LordOiip orders the defendant in a nionth to a. rJi. 115. for 
give a fecurity to pay the legacy at the end of ten fi'^kv^tkxnt 
years from the death of the teftatrix ; and, in default) 
to pay the legacy into the Bank, to be placed out 
in Bank annuities, and the interefl to be paid to 
the defendant till the end of the ten years, and thea 
the plaintiff to apply. 



Ex parte Fenniliieau. lL? Thu'Lwc. 

THE Mafter havin? under a reference found an in- infant moitga- 
^ ^ ^ gee of lands m 

fant to be a mortgagee of lands m the Ifland 01 st. Chnftopheri 
St. Cbrijhpbers in the Weft Indies^ within the ftatute v^^ftelad^ubt 
of the 7th of Queen Anne ; upon the petition to JlTutof queen 
confirm the report, and that the infant might con- Aimc extended 

to. jj^° cftarei out ol 

vey, his Lordfhip doubted whether the act extended the kingdom. 
to lands out of the kingdom ; but, upon calling for 
the zQl^ and finding the words to be, '' having eftates 
in lands, tenements, or hereditaments, in trufl only 
for others, or by way of mortgage/' his Lordlhip was 
fatisfied, and directed the infant to convey purfuant 

to the zQl. 

Worge . 



IbibUlofteTiclr. 
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£6 jidy J780. R^/j^^v- JQradlejf. 

after icport coa- • • 

(Krmed,rou>d_ li<eiii^ euxmcpw. 

In 0«/>/ V, S'a/iP'fti a ^/^w^, 533A anpIicatiaR 
was made to rectify error in a report a^rcanSsisi^ 
tion, but tb^ petition was difbiOid. Erzoribelng^o* 
vered after report confixanj^d^ would be.groimd for a 
bill of i;eview> if the evidence came up lo itj bitf ia 
Ibis cafe it do^h not ; Uiere/oce di&uifs the fe3i£m- 



Trh. T790. ti^og9ri V. Mitticent. 

Lord TburlowC. 

Bm/fupr."'''' T EGActESy and an annuity, being likewife given out 
— of the perfonal -eftafie^ and the pcrfonal cftate not 

being fufEcient» the legapies as well as the annuities 
were to abate in proportion } and in order to fettle 
it, the M^er to Xet a value on the auiuiticti «&dap 
fpTOfm iuch value. 



^j«iy»Tto. Giles V. Roe. 

Voluntary ^^^ William Tbomoi, by deed dated iSck Ikmibtr 
bouniy of 60 1. V i-yw^ chftreed bis eftaies tberein jncndoned witb Ac 

ty deed, and le- ''•^*' . ^^, . i».«»o re 

faty of 6001 by payment of an wnuKy of 60 /. to the platntiff tor iii^ 
5 wmrtSi"' with power of entry and diftrefs in (Sife of noo-paf 
!o"bl'Sr*^ ment, with a cweiumi that he was fnfidmfei rf Ac 
Sl'adtin'TftJfior prc^iifcs chaTged with it. 

w^dered at a ^n^ilor ky coveoaAti and (atif£idion oat of pcrfonal cftalM 



By will dated the 26th 'January i777> lie confirms dUt^. Mh. 
the deed, and giv<;y Uicplwui^.a legacy of 606 L *^« 

The eftates charged with the annuity^ and of which 
t^tcdmenanted to htfeifed infee^ were copyhold, apd 
liie ^d not furrendered tjiem, fo^ that the dlatet 
defcended to his heir. 

"^e bill was, for thepIaintiflT to be paidher iegacr 
and to have the annuity fecured. 

»Lord GhanceHor. — A.queftion hath beeil attempt-^ 
ed to be madci whether the plaintiff is entitled both 
to the annuity, and to the legacy ; but there canbe. 
jio doubt. 

The only queftion is under the annuity deed ; riie 
lands charged with it, and of which he covenanted to 
be feifed in fee, and had power to difpofe, prove to 
be not To, except three acres of land, which are very 
infufficient« 

The plaintiff therefore muft have fatis&Sion under 
Itfcat cqvfin^t, sjjifl ,wilJ .\» ^ ,fffi#tv J>y .ftwqJsilty 

' 4fl<J tljp hdir at law, beij^.refjjiuary ^<5gatefi, sw4* 
pernor, fn^d having admitt(^ ^t^, jthe h^x4 
Chancellor or^^ejl the legacy to he p;^id ; ^ ^ 
Cin^ fet ^?^rt out pjF the perCpn^l j^^^jp to .«ifvi|r ^he 

,Cj^ ^Upd : Wi V. Spencfr t^efore I^qrjlC^flr^?!^ i^ 
1767, AmbL 641 ; Wbaky v. Norton^ } V^rm 4^83 j 



Br9oh 
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y jirfy irfd. Br$oks v. Dsy. 

LordTbsrlovC. 



fccuiiiy. 



Biiiioiiiakeat. ^His bill wos to make the defendant, an attorney, 
jofi^ refpoofi- anfwerable for a grofs breach of truft Qas alleged) 

by recommending a bad fecurity to the plaintiff. 

Cafes dted : Jnwt v. Bifco^^ i F^ 95 ; and a 
iimiiar cafe, before Lord Batburfi C. 

Lord Chancellor* — ^If any thing is to be imputed 
to the defendant through negligence, he will be fub- 
jeft to damages for it at law i if through fraud, this 
Court is proper to relieve ; but fraud doth not appear, 
therefore difmils the bill, but without coils. 



iijMiyt7Sa. Stevens v. Vaugban. 



Bill to be paid ^AMEs Perry, by will, jrives to the plamtiff a legact 

two lef aciei of / ^ , i • ^ r-,. , . V» • 

aoo 1. each : Qv. ^ of 200 /., and appointed Elizabeth Perry executrix, 
I«t fe'ufilc!? wl^o proved and poffeffed affets. She, by hciN^ill, 
Hd/nonobifo! Pvcs the plaintiff a legacy. The bill is for an account 

oftheperfonalcftate of each, and to be paid. 
The queflion was, whether the legacy by Mrs. 

Perry was or was not a fatisfa&ion of the legacy of 

aoo /. given by James Perry , to which, as executrix 

ihe was liable. 

Cafes cited : Cbauncey^s cafe, 1 P. IVmi. 409 ; MSs 

tbews V. Matbews^ -2 Vef» 237 > Lecbmere v. Lord 

Carli/ley 3 P. Wms. 326 } Barkbam v. D^rwine^ ^ 

Eq. Ca. Abr. 353. 

The 
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In Piljhn V. Prics^ i776> the teflator being in- ^j^'J^^J- ' 
debted to the plaintiff in 1000 /.» gives him alegacy of - 

5000 /•, and directs debts and legacies to be paid. 
Both ordered to be paid, as in Cbancey*^ cafe, i P. 
If^ms. 408. Nicbo/s v. Jud/on^ 2 Atk. 300. 

The Lord Chancellor declared the plagatiff enti* 
tkd to both legacies, and direded the n«ceffary ac« 
counts. 



Roberts v. Roberts. * »7 JmIt n^o. 

Li^dThurloirC« 



'T'His caufe came on upon an appeal from a decree at Admimon of 
^ the Rolls, in which his Honour held the defend- ^^r/;.*2;ie^^^^ 
ant executor bound by an inadvertent admiffion of wwhtwiuit. 
alTets. 

The queftion was, whether the Court can relieve 
after a full admiflion of affets f 

It was argued, fuppofe a defendant, an executor, 
admits affets by his firflanfwer ; and upon exceptions 
he puts^in a further anfwer, and in that corrects the 
fir(l as to the admiffion of affets, the Court will hold 
him to the admiffion. 

In Morgan v. Cower, ij March 1776, before Lord 
BatburftCy fome legacies were paid, others were not 
paid. It was faid an executor cannot make a legatee 
refund, though a creditor may. Davis v. Davis (a), .^a) 1 Eq. Ca. 
and in Bum's Eccleftajiical Law{b) ; bill by an exe- ^^\\^{,^^s^ 
cutor againd a legatee, to refund a legacy voluntarily j*^^"]^'^//', 
paid. The legatee was decreed to refund to the plain* Crump, 35. 
tiff the executor ; for an executor paying our of his 

own 



gfp SETOKK OF CASfiS CmGmI^I', 

^ ontpodcety ftssds in thtf pbceof die* oM^tbr, aid 
•^ kitharigiir to oB OA tbekgatcc CbkmStHOfii^ 
CbambeHmn^ Cb. Cm. S56 : m dus ofe z otSfbr 
rflMle a legictf refcad. XPZ2&aiT.I/r« 5^^1^2237 
^rM^ ▼• Hw^ber^ m Hoofe oT Lards. EU^ < 
^oABngim^ i £^. Ca. Ar. 236; Grme t. Banfon^ 
i?Cb. Ca. 148^ wh^rc l^aices made a l^gited TeRiii£ 
iMitbrniod ▼• Lincoln. 

Lord Chanccikir. — ^The only point ibr confiden- 
tioD is, vhether his Honour 'was f%fat in dire&ing an 
accooDi, die defendant having in a former anfwer 
admitted afiets, and, in fad, admitted aflets by pay- 
ment ; and all the other debu, and I^ades being 
paid: 

The defendant the ertcucor afiervarfls'iells'oat of 
the ftmds at lofs. The eftates which heat* firff ad- 
nutted to be fuffideot turn ont not to be fo, anH'af- 
tthritrds theplaistiflriilekhisbilL It was argued^ that 
the executor having admitted afTets by fak'aAlwef to a* 
farmer bill, heis bonnd^ it, and liafncUatf'helf ; 
beGdes, having paml^intereft, ic is to be confidef^ ai* 
a' payment, or an affibc to the' ps^lnitnt of' die' 
legacy; 

Therefore affirm the decree; bur'the^d^8firiftt<* 
ordefedto bepatd back: 



leitb 






1317- 



at law. agaiaft^ the defcftdaMit,>thopIaiiidflF fila* mT^Z% 
his bill againft the defendant: for a difoomy'pft aflJjf d* ai'«^"JSif^ 
upon an idea that he had made voluntary aflignment J^*J^J"^'"i*tft? 

of his effects. ■ iuHgrnwIt at 

The defendant demurs to the difcovery. '^' ^"^"^ 

Smitbier v. Lewis j. rV^m.^^^ Angel v. Draper^ 
I Vern. 389, were cited. 

liorASiiarliMm GL-^Tfaeqoeftiim isj v^hMier; upon 
sMJudgmeitDfttad oot^ the* Couitt^U Tetain abtll for 
difcovery of further affets. There are cafes ^here 
the^UbtUli^ having' obtained judgment' at- Mw^ and 
takellrTOll^execotian^.hatH a righi^ to conie Here f6i< 
relief': Sbirfy^ v. WattSy 3 Jlki 200: and»inr» this* 
cafe the demurrer isi too larg^ } tbe^fore^ over-lrliIe 
the demurrer. 



Uoyd V. Seott. t^firfjwTSw- 

2^l>no]| by Mr. Kenyan to quaflia^wtit of error in Api<«cartoiit6* 
Exch^qtier in qui tarn cau£is \h thfe King's 2;^i„*'Ej^'^l 
Bench. qu«* «n J»' ^«*^ 

Stat. 27 £/«• chap. 8, fea.'a, Sid. 170, in delfttte afoeh!'" '"*^ 
ufpn the Statute of Ufury in King's Bench "j Vemtit 
49^ writ of error doth not lie in Exchequer Chamber 
in qiU tarn aftions j AJhby v; JVhite; Lord Raym: 

Rep* 954 (a). WSmredtoflier 

5^// V. Knafiton^ Raym. 275 ; Ryai v. Farrington^ do"h notu/ia 
Cr«. Car. 10 J Baker v. Duncalfe^ Skinner '^^^ i Lord jv?l!Saai«i. 
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^'y^^-^^»' Say and Seal, Cro. Car. 142 ; 3 Sali. 7, the Kbg hath 

(^)Tofcewfueh n^ privilege in aaion. popular (^a). . 

wr iu d»» Ik. Lord Chancellor.— This is in the Petty Bag. By 

officina bren)ium^ theMafter of the Rolls takes notice 
of matters on the equity fide, but on the common 
law iide he hath no jurifdidion. 



t Not. 17S0. 
Sir Thomas 
Sewcl M. R. 



Wood V. Adams. 



Tenants ordered 
tout torn to fe- 



A PPLICATION that the tenants of an eftate fequef- 
tered for a duty might attorn to the fequef- 

«|ueftralor$, un- «^.^„ 

tiuiifwaduiy. fjjs fJonour cntcrtaincd a doubt as to the pro* 
priety of the application ; but after caking time to 
turn it in his mind, ordered the tenants to attorn* 

[But qu, beins; the fitfi inltance uf the kind. J . D.] 



iHov. t^So. 
LofdThurlowC. 

l^bena-bill is 
retained I with 
liberty for the 
plaintiff te biing 
an aflion to cfta- 
blifli his right, 

SBdthcreisaver- 
.A againft hiniy 
it not being to 
fatisfy the con- 
fcicn^ of the 
Court, the party 
muft apply to 
the Court where 
i( wars tried, for 
A new trial. 



Fowkes V. Chadd. 

IV i'R. Graham moved for a new trial of an adion 
of trefpafsi which the Courts upon a motion 
for an injundion, direded, in order to try the 
right. 

Ihe Lord Chancellor faid, the application was im. 
proper ; that it fhould be to the Court in which the 
adion was tried ; and took this difUndion: Where 
an adion is to be brought, and tried, the title is a 
legal one, and till the plaintiff's right or title isefta- 
bliflied, he haih no bufmefs here ; but where an iflue 
is dii tdcd, it is in order to afcertain a fad, that the 

confcience 



A. D. 1780.] IxV CHANCERY. 577 

confcience of the. Court may be fatisfied before it die- ^o^^^^^'^d^^^ . 

cides ; which being the cafe, it is proper, if any ob* 

je£tions are taken to the verdi£i, they ihould be dated 

to the Court by which the iflue is dire£ted, that -the 

Court may confider them, and fee whether they have 

fuch weight as to make the Court diflatisfied with the 

yerdi£t. This was the Lord Chancellor's idea : but one 

cafe being cited, of the Earl Pom/ret v. Smitb, before the 

Lords CommiflionersS;wiVA, 4/^(m, znd Bathurft (a)^ WSupr.437. 

(which they entered upon merely to get rid of a trou- 

blefome man, as I heard them fay), ic flood over to 

this day, to fee if any further inftances were to be met 

with; but no other being found, the Lord Chan. 

cellor adhered to his former opinion, and would not 

entertain the motion. 



Mabank v. Brooks^ 8 Njr. 1783. 

Lord ThurlawC. 

noBERT Maybank^ in 1726 clerk to Francis Negus g^jjcncc off^d 
the teftator's father, and fo continued for many to prove that* 

, . •_ ^ • ^. •11- N 1 t«ft4tor who gave 

years being m great mtimacy with him, m 1732 lent a legacy 10 a. 
845/. to the {?X^Francis. In 17 ^6 Robert Maybank Si'„j;::;rroVs, 
died. On 8th March 1771 WiUiam Negus made a ""l^f^^'^X 
will, knowing of the death of Robert Maybank^ and J^^"^""^^'/!' 
thereby fays, " I give to Robert Maybahk^ formerly livc, rcjccicd. 
my father's clerk, 845 /., his executors, adminiilra- 
tors, or affigns.** 

In June 1773 the teftator died. 

The plaintiff, as reprefentative of the faid Robert 
Maybanky filed his bill to be paid the faid legacy of 
845 /• given by the will of the faid teftator, and foe 
an account of the teflator's eftate. 

Vol. L P p Oae 
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One Moit xx^s employed by the teftator to make the 
will, and to prepare the draft. 

His eyidence, at the hearing, was o£fered to be 
readi to prove the teftator intended' the legacy for 
Maybank^s reprefentative, as he knew at the time of 
giving the inlbru&ionsi that Maybank was dead« 

This was objected to. 

The cafes cited were, Soutbwel v. Lord Limerick^ 
2 Eq. Ca. Ab. 418, where a witnefs was examined de 
bene ejfe. If the plaintiff, after the defendant's an- 
fwer, negleds tp proceed fo as to examine in chief, bis 
evidence fhali not be read. Brown v. Selxuyn, in For- 
rejler^i Rep. 240 ; UlrUh v. Lichjield^ 2 Atk. 372. 

Lord Chancellor. — ^The only article for which 
MoU*^ evidence is now preffed, is to prove that the 
death of Maybank was in the knowledge of the 
teftator. Allow the obje6tion, and difmifs the bilL 



so Dee. Z7S0. 
LordThurlowC. 

Lcg4cicf totn- 
fanii at rwenty- 
«nc, if placed 
out in annuities, 
and thofe annu- 
ities link in point 
of value ; infants 
not bound Co 
accept tiiofc an- 
nuities in full 
fitisfjiflionof 
their legacies. 



Alcock v. Fames. 

tN this caufe legacies were given to an infant at 

twenty-one. 

Bill for an account of the perfonal eftate^ and to 
have the legacies placed out. 
. The executors admitting affets, the Court at length 
direfted the legacies to be paid into the Bank, and 
placed out in annuities, which was done. 
^ By the fall of the funds, at the time the infants 
came of age, the annuities fell far ihort> in point of 
value, of the legacies. 



The 
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Thfe Lord Chancellor thought they were <iot bound t^/^v->^*»^ 
to accept the annuities in fatisfaftioh pf the legacies ) ' 

but that they were to take the value in part, and the 
deficiency t^as to be made good out of the general 
perfonal cflate. 



W/m V. Ldmans. llrtehidlwC. 



Al>EFEi^»ANT, a mortgagor ,^ hvmg ot being about ^pp'*"'*^" '» 
to go abroad, by an mdorfement on the mo^ naftedbya . 
gage deed (as it was alleged), agreed, in cafe he Ihould Sat^uS^* 
not redeem by a limited time therein mentioned, that [it'n^lTc!' 
two perfons therein named for the purpofe, Ihould ac- ^'^^^ » fu^pana 

* 1 * * » to appear to a 

ceptz fubpo^na for him 16 app^r, and aniwer any bilj bin filed by the 
that (hould be filed againft him^ touching the mort^ ^aiL a f be mort- 
gage; thcplaintiflF having filed his bill to foredofe, ^StXT' 



r mort« 



applied this day, by hi3 Cpunfel Mr. Amhkr^ to Sef^'omoAhe 
ferve the perfons named in the faid indorfement witb kingdom fo lont 
J) fubpc^na to appear, and that fuch fervice might be witMn^te aS^r 
deemed good on the defendant. After ftanding over ^n^er'pricrf. 
for confideration, his Lordihip denied the motion. * effeauai againii 

^ ' * * ' perfont wl;o ob- 

icond : the mo- 
TUcrc weratwp cafes njcnrioned, Hyde v.. F^<r (a), before Lord Hard'wlchy the ^*°" denied. 
5th ii^Augufi 1745, and Carters, De Bruitc {B)y the iith of Jutj 1722 ; bu; in >^\ 5 up/ 5^4 * 
4b<jf« caies it t)<ras adn»iite<l, gt proved, that the perf'jns ferved a«^cd as atrernic$ 
or agents foV the defendants, and the conimiflion ordered, which is, of courfe, to 
fcrrr an atlornfy nt U\v> Is merely to obtain an irjunftion ; and ihere is no in- 
Oance where the C^rt wc«t farther, in cafe the biU prayed other relief than an 
injunction. Bffuics, in llils cafe it doth not appear that it was with l1ic privity 
of the perfons named in the* indorfement that their names were lUed ; neithtA- 
lU>th it appear they would accept 3 (uhpcena to appear fur the defendant ; for 
who would indensnify t'ncm } And (houid they appear without authority, they 
voald be anfvverablc \ nnd unlefs they did appear, the l>ill would not be takan 
P P « ^r» 
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jr*llimy,lmMfff p»o i^nfeffo, the defendant not coming within the aa of the 5th of (?». 2. to 
' render procefs cffcaual againft pcrfons who abfccud to avoid being ferved, or 

being fenred, refufcd to appear, the defendant having been out of the kingdoa 

above two years before the bill was filed. 

The motion was, on a future day, renew^ before Lord Kcoyoo, fitting for the 

Gliaocellor, in another fhapc, and again denied. J- D. 



\}Jl^l& Pitcher y.Heltiar, 



A/«^f'^«[of»n T^^HE plaintiff 18 tenant m tail of the real eftate, and 

infant's tttate X ^ . i' ./« , . 1 *. • ^ . 

ordcrrri upon of thc moncy to DC raifed by the fale of other 

and before 1 fab- cftatcs (which had been fold), and of which the 
•£rd"UVfemd. plaintiff's father was tenant for life. 

The father filed his bill againd the defendant HeU 
liar^ the afting executor, (the other executors having 
declined to prove), who bad poffeffed, for an ac- 
count, and to have thc property fecured. 

The defendant Helliar abfconded, and was in con- 
tempt to a commifEon of rebellion, for want of his 
anfwer. 

The plaintiff's father died> and the plaintiff's right, 
&s tenant in tail, taking place, the plaintiff filed his 
biir againftthe defendant Helliar, for an account, and 
for a receiver. 

Before a fubpcena had been ferved, and indeed it 
could not, the defendant H(f///^zr not being within 
the kingdom within two years preceding the bill, 
the plaintiff applied this day for a receiver; and 
upon an affidavit ftating all the circumftances, and the 
danger the property was in of being loft for want of 
being got in : 

His 
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His Lordfliip ordered a receiver ; and faid he ^^'^"^^'^^■^^^^^ ^ 
would have ordered one, even if there had been no ""~^"~^ 
bill. 

The Mafter of the Rolls had refufed a like 
motion. 



Harrington v. Cbafiel. JCc/J.^. 



s. c. 



npHE plaintiflF having obtained an injunftion, this day 

(hewed caufe for continuing it. The cafe was lUy Ilro^*Icd?ngi 
this : Earl Rochford, being Groom of the Stole, pro- ^'Z:^^:^:^ 
cured the plaintiflF to be appointed a paeje of the bed- *»«'"« ^ p*-^" 

. , '^ f. • • 1 . . • 1 procured about 

chamber, upon condition he entered into bonds to thepcrfoaorthe 
pay annuities to certain perfons during his life. *"^* 

It was infifted, that fhould this not be a fale of an 
office within the ftaturc of the 5th and 6th of Edw. 6. 
this Court will fet afide the bonds for fraud and im« 
pofition. 

Cafes cited : Law v. Law^ Forr. Rep. 140 ; De* 
benham v. Oxj i Vez. 276 ; Godolphin v. Tudor^ 1 Salk. 
46S ; King V. Vaughany in King's Bench, Hawkinses 
Pleas of the Crown, fol. 168 j Hall v. Potjer^ Shower* s 
P. C. 76. 

Lord Chancellor.— Allo:w the caufe. 

This caufe was heard by Lord Thurlow on the 5th 
oi February 17831 and the injun^on made perpetual. 



Ppi Dickenfin 
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i7Mayi77r. DUkenfottv. Movii. 

Lord BnrhurftC. 

1 to be paid nr^HB defendant, the wife of the plaintiff, was fcifed 
^rotcrTfafuit of lands. She married the plaintiff in Fnjur^, 

10 jaaimion of She was ordered to be paid joo /. to profecute a fuit 
Jbou^h^Vo agree- ^^ the Spiritual Court, for jactitation of marriage, 
although there was no agreement before marriage. 
See Perijhall v. Squire^ fupr. 31. 



meot before 
marriage, 



LUTkuV.!;c. %'«'• V. Rbiddse and AftU. 



Motiyotorcfcrit /^N thc ift of ^^fftf 1781, Mr. M/^rrf movcd, as of 
vhcihcr thi ^* courfe, for the defendant jljUe^ " that it might 

?hSrmcV"'° be referred to a Mafter to examine, and certify whe- 
w7nor ^uffi- ^^^^ ^^^ anfwers put in to the phintiffs, three former 
ciciir anfwrrs ro amended bills were not fufficient anfwers to the iburih 
bui, refufed. amended bill, on the following detail of fa£ts : 

15th April 1777, the original bill againft Rbiddee* 
. di May 1778, order to amend by adding parties. 

11ie defendant J^k made a party defendant. 
, 5th November 1778, Afile anfwered. 
Uilary 1779, the bill again amended. 
119th Oilober 1779, Jftle anfwered (he amend* 
ments. 

Hilary lyZOf exceptions taken to the anfwer. 
27th March 1780, the anfwer reported fufficient. 
Eajier 1 780, the bill again amended. 
ayih Novemier 1780, -^/^ anfwered the amended 
bill. 

jih March 1781, order to amend the billagain^ 
and the bill amended* 

It 
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Ic was faid there was. a precedent in fupport of the T^yj^^yRhiddm 
motions it however ftruck his Lordfliip as novd, and ■ 
therefore he ordered me to look into ic. 

The name of the cafe alluded to was, Jobnfon v. 
Rogers^ 17th January 1769, but it was not in point; 
befides, that was moved fpecially on notice. 

On this day it was again mentioned j when his Lord* 
ftip Cdd, it certainly was not a matter ofcourfe; that * 
it mufl: be upon very particular circumftances, fuch 
as frivolous, and repeated amendments, evidently for 
delay, on which he would grant the motion, and then 
it mud be upon notice. 

That the plaintiff having Terved a fubpcena on the 
defendant to anfwer the amendments, the defendant 
was bound to anfwer them, but that he might fay he 
could not give any other anfwer to them than what 
he had faid in his former anfwers : And therefore his 
Lordihip dire£led the order not to be drawn up. 



LordThurlowC. 

TJPON the heating of the caufe, an iflue was direfted * 

to try, whether JacJ^^n the bankrupt had, on or f„"^TCo?i„ 
before a given day, committed an ad of bank- ihcr%'bankl^**r 

rUptCy. ^^ commk- 

On trial of the ifTue, the jury found that by the ge* bankruptcy, 
neral affignment of his cffeds he had committed an *ou,Ki7d onT^' 
aft of bankruptcy. SAif' 

The cafe was this : eftai, when not 

indcbced, and m 

At the time of the tranfadion in 1773, the bank, fuu credit. 
rupt was poifefled of property to the value of 1 200 L 
or 1300/.: 

P p 4 A houfc 



^ I Geo. III. 


400 


ftOO 


700 


1^3^ 
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Jfaftiv.Smpfon. ^ houfc - ^ 

' Furniture " \ " 

ptock 



jind in full credit ; 

And no evidence that he vas at that time in- 
debted. 

He h^d borrowed 200 /. of one Ellen Barter : th^ 
fecurity propofed was the bankrupt's bo|id, and the 
defendant Simp/on to join with him in it. 

Before the execution of the bond, he agreed to in* 
demnify Simp/on. 

Child, an attorney, was agreed upon to prepare 
the indemnity. 

TheinftruQioiis wer^ given by *Jachfon^ the defend- 
ant Simp/on not being prefent^ nor having feen Chil4 
previoufly to the giving of the inftrudions. 

The fecurity propofed by Jack/on the bankrupt was 
a mortgage of the hpufe } and he faid, at the fame 
time, he had furniture and flock; and left it 
to Child to prepare the fecurity at his pwn difr 
cretion. 

Childy without any participation with the defend- 
ant Simpfony prepared a general aflignment of the 
bankrupt's eftate and e^edls defieazible. And 
Simp/on permitted Jack/on to continue in pof? 
feflion. 

By Statute of ifl of James r. chap. 15. a bank* 
rupt remaining in poffeflion of goods affigned, they 
^all belong to the creditors. 

RjaH 
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Ryall V. Rolle^ i Atk. 165} Worjley v. De Mattes, ff^s^ 
I Burrowsy 467 ; Twyne^s cafe, 3 Co. 80. 

But there is a diftindion where goods are affigned 
as a fecurity, and when on an abfolute aflignment, 
and the bankrupt continues in pofleilion. 

And there is Hkewife a diftinftion where an alfign- 
ment is made on the eve of a bankruptcy^ and a bark-- 
ruptcy in contemplation^ and where made in time of full 
credit. 

IVilfon V. Day^ zBurrowsy 827 ; Aider/on v. Temple, 
^Burrows, 2235 ; Linton v. Barflet, 3 IVilfon, 47 • 
in this cafe, the bankrupt, the very evening before he 
abfconded, affigiied to his brother, to gwt preference 
to the other creditors. 

Law V. Skinner y Blackjlone^s Rep. vol. 3, fol. 936 ; 
Jacob V. Sbeppard^ cited in Cock v. GoodfelloWy 2 P. 
^w. 430. 

In March 1783, the Lord Chancellor, upon ihefc 
C^fcs, granted a new trial. 



Green v. Ptgot. 23 June irSi. 

I Kro.C.C. 103. 
, . .«< .11 , S-C. Vid. aU« 

'T'HE plamtiff at twenty-one entitled to a legacy, iBro.c.c.sS. 
with intereft in the mean time, brings his bill — — — 
^gainft the executor and reiiduary legatee to have the 
legacy raifed, and paid into the B^k, and laid out c 
And it was fo decreed by the Mailer of the Rolls. 

This caufe was heard upon an appeal to the Lord 
Chancellor of the defendant, as to fo much of the or- 
der on hf^aring as directs the legacies to be raifed and 
irfc^redt 
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Gntii y. Pigof. Fof the appcllant.~The legacy is gircn to the 
plaintiff at twenty-one : if he die beforej the \eg^ 
iirops. There is not the leaft furmife that there is any 
danger of lofing it from the circumftances of the de- 
fendant : befides, as the real eftate is charged by the 
will, the eftate cannot be parted with, but muft re- 
main fubjedl to the legacy, be it in whofe hands it 
may, when the legacy becomes payable. 

The cafes cited upon this head were. Walker v. Cooky 
00 iBro. c.c. f^iruarj 1781 {a) ; "Johnfon v. Be la Crueze (b\ 17th 
(^)iBro.c.c. July 1749} Pearce y. Taylor^ jihMay 1778. 

If a legacy be given to an infant to be paid at 
twenty-one, and the infant die before he attains that 
age, his executor or adminiftrator cannot demand it 
until the time arrives, at whidi, had the defendant 
lived, it would have been paid. 

Lord Chancellor.— I do not incline to vary the 
decree, and without going into the cafeSj let the de* 
cree be affirmed. 



Trin.Tctmf7Si. Co/Ibn V. Dade. 

Lord ThurlowC. 

s. c.' ' ' ' 'X'HE teftatrix fat in her coach, and executed her 
' will at the door of her attorney's houfe. The 

witneiTes attefted it in the office of the attorney^ 
through the window of which, it appeared by the 
evidence of a perfon in the carriage, the teftatrix 
might iee what paffed. The witneflfes, as foon as they 
had fubfcribed the will, took it to her, when ffie folded 
it up, and put it into her pocket. The Lord Chan- 
cell or held this to be a good executionof .the will. 

Bourke 



A. b. 1781.] IN CHANCERY. i^jB; 

Bourkev,ljOTd.Macdomld, liMriiwC, 



THB defendant was ferved in Satland yRiih afub« service of a fub- 
^ ,. . • . 17 f J Pttna to appear 

pcena to appear* On his coming into England on the defendant 
feme time afterwards^i the plaintiflF fued out an attach- bling^'om ofthe 
ment againft him for not appearing, and he was taken Ih" ciurtAhe 

under It propriety of ifTw- 

UUaer it. i,,^ ^^ attach- 

The defendant applied to difcharge the attachment JJTbt^d ^tL h 
for irregularity. A doubt arofe with the Lord Chan- t^oghi by the 
cellor whether the attachment iflued regularly, the Rj}it7»nd m'lft 
defendant being ferved with the fubpceaa out of the mX^'bc^cg^" 
jurifdiftion of the Court* Ic flood over feveral times '^'^' 
for confideration, his Lordfhip not being fatisfied, 
although Sir Thomas Sewel M. R., and mod of the 
praftitioners were clear as to the regularity. It after- 
wards dropped. 



Macnamara v. Jones. »9 May 1784. 

•^ LordThuilo*C 



'T'HE defendant Barber^ who had formerly aSed as, if a„ executor 
* and was a foKcitor of the Court of Chancery, J^^°J^bufincft 
was the a£ling executor of the will of Arthur Jones for*»»"> 'n«^c 
Efqoire, the teftator in the pleadings named. The hi« !eftator"s ° 
defendant Barber employed a Mr. Davies^ who had bellnoxvcd wi.at 
been his clerk, to dobufinefs for him in the manage- ^j;j;7J,"'' 
ment of the teftator's affairs. In taking the account buCncft. 
under the decree, the Mafter refufed to allow him 
fums p2ud to the laid Davks^ faying it was the exe* 
cutof 8 bufinefs, and he ought not to be allowed it. 
Upon arguing exceptions taken by the defendaat Bar* 
her to the report : 'j . . 

The 
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Mam^maru v. 
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The Lord Chancellor faid, he was clear, that if an ex- 
ecutor pays an attorney for his trouble and attendance 
in the tranfafting and condud of the teftator's affairs, 
he ought to be allowed, and repaid what he fo pays: 
and referred it to the Matter to tax Davies^s bill. 



iS Aug. 17S1. 

LuiciChanccllor. 

fcotUiid : vali- 
4'ay doubted. 



Crier/on v. Grierfon. 

pjOMPLAiNT againft a perfon for marrying a ward of 
the Court in Scotland. 
The Lord Chancellor doubted the validity of the 
marriage ; therefore referred it to the Mafter to fee 
if any marriage had been rightly celebrated, and to 
ilate the circumftances. 



I Aug. 17S1. 
LotdThurluwC. 

Thfiogh a plaiii- 
tiff hy his bill 
fljilck an account 
by which a ba- 
Unce 9ppcari to 
be due to hirriy 
and the bill is 
decreed O be 

and an account 
di relied, and the 
charge is what is 
ilatcd by the 
billy he muft 
prove ic* 



D^mnicetti v. Latti. 

niLL for an account of dealings and tranIa£Hons, 
and for a dilcovery. It fbted dealings and tranf- 
aflions between the plaintiff and defendant^ and 
that the plaintiff had paid to, and received fums 
of money from the defendant, and the plaintiff 
annexed a fchedule to the bill. The defendant 
having abfconded, the bill was decreed to be taken 
pro confejffb againft him ; and the Mafter was dire&ed to 
take an account of all dealings andtranfadions between 
the plaintiff, and the defendant, and the parties were 
to be examined upon interrogatories, and produce 
books, &c. as the Mafter ihould dired. The plain^ 
tiff carried in his charge of what he ftated by the 
fchedule to the bill to be due to him. The Mafter 

required 
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required the plsuntiff to prove his charge ; which the Thmmuni v. 
plaintiflF not doing, the Mafter made his report that ^'' 
nothing was due. The plaintiflF took exceptions } the 
exceptions were argued in Trinity Vacation 1781, and 
ftood over for the purpofe of enquiring into the prac- 
tice. They came on again this day, when the Lord 
Chancellor over-ruled the exceptions, and put this 
cafe : Suppofe the defendant had anfwered, and the 
plaintiflF had not replied totheanfwer, muftnot the 
plaintiflF have proved his charge ? 



Stedmore v. Padmore. 3, Nor. 1781. 

LordChanccRor. 



BILL to eftablifli a will. ifwitncfirrT 

One of the wicneiTes was not examined ; but it win is not to be 
being proved he had been gone abroad five years, and d'imcnwoifti'*' 
could not be found, nor any intelligence had of him. »>iifliiDg the win. 

The Court, notwithftanding, declared the will 
well proved, &c. 



Bennet v. Hammond. 



6 Dec. 1781. 



I>iLL to be let into poflefEon of one moiety of the Quefiionupoa 

eftates in queftion, and for an account of rents, '^p*'^*"'"*- 
and profits. 

The cafe was this : Peter Bennet^ the grandfather 
of the plaintiff, had two fons, William and Barnab}\ 
and feveral daughters, and was poflrei]fed of a real 
«ftateof about 120 /. a-year. 



He 
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^^w ^^ devifed his eftate at Sbaftejbury to his two fon« 

-M > and their heirs, in joint tenancy, fiibjed to charges 

thereon. 

Upon the death of the teftator, WlUtam the heir 
took poffeffion of all his father^s e(la!e. 

William was prudent : Barnaby was a fpend- 
thrift. 

In 1755 the two brothers entered into an agrees 
ment, dating that all accounts between them were 
fettled) and all Willtam\ demands on Bamahy were 
difcharged. And fVillidm agreed to difcharge all de« 
mands on the eftate, and to pay Barnaby los^Sd* 
a-weekt and Barnaby to make over all his intereft in 
the eftate to his brother WilHUm. 

An agreement was accordingly drawn up and figned 
by thenii that Barnaby (hould convey. 

Tbb W9S in July. Soon after Barnaby fell into a 
bad ftate of health, therefore Wiliiam did not prefs 
Barney to convey ; as in cafe he, William^ furvived^^ 
he would take as heir at law to Barnaby^ 

IViUiam was taken ill, and made a will before the 
agreement was carried into execution ; and thereby 
difpofed of his eftate as if he and his brother Barnaby 
had been tenants in common, to his fon by his firR 
wife, if he attained twenty-one, if not, he gave it 
over toliis fon William^ by his fecond wife ; and gave 
the relidue of his eftate to his fon William by his fecond 
wife, and appointed his wife executrix. 

William xht brother died. After his death, Mr. 
Kayy the attorney who prepared Ihc agreement, deli- 
vered in a bilt of his fees and dif^urfements, in which 
' was contained a charge for attending the execution df 
rf^e agreement. ^^^^ 
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After the death oi fFilliam. Barnaby his brother f/^^'v. 
contrived to get the agreement m his cuitody, and - 
burnt it ; and then got into poflfeffion of the eftate> 
and enjoyed it till his death ; and by will devifed 
it to the child of his niece Frances Hurnford. 

The deed not ezifting, the firft queftion was, what 
would be the refult m point of law ? The plaintiff in- 
iifted that Barnaby^ from the time of the execution 
of the agreement, was co be confidered as a truftee of 
the eftate for William : that there was no room for 
enquiry into the confideration of the deed : (hat 
the deftrudion of the deed by Barnaby eftablifhed it : 
that it was unneceffary to ftate how far Courts have 
gone in odiumfpoliatoris» 

Cafes cited : Teurifa v* Delany, appeal front Ire- 
landy the firft cafe of fpoliation ; Attorney Generat 
and Lord Hunfdon v. Couritefs of Armidel^ in Hobarfs 
Rep. 109 ; Hampden v. Hampden, in 1708, i P. Wms. 
733, iBrp. P. C. 250; Bawfon v.Cotefwortb, in 172 1. 

The Matter of the Rolls. — When a perfon comes 
intathis Court for equity, he mutt come with clean 
hands. The tranfaftion, with refpeft to the agree- 
ment, by the plaintiff's own ftacement, is fufpicious. 
No confideration is pretended, except 10 j. 6d. 
a-weck, 27 /. lo s. a-year, for the fee of his moiety of 
an eftate of 120/. a-year: The very tranfaftion fpeaks 
an Impoficion. And if there had been fpoliation, it is 
a little extraordinary that it ihould be fuffered to pafs * 

in filence during the life of Barnaby j and fifteen years 
after the fad, if fuch were the fa£t, to take it up. 
But the fpoliation is not clear ; and I will not ttrain 
a point to fuppofe a fpoliation of what might never 
exitt ; and therefore difmifs the bill. 
: Schrieber 
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iS Dee. 178/. Scbreiber v. Lateward. 

Lard Chancellor. 

THl matter before the Court arofe on the marrylnff 
marrying a ward of a Ward of the Couft, iu which there was a com- 
nL^^Ss!?!!"*" bination. The Lord Chancellor called it a confpiracy. 
coIffpi«!^,*nd •*- commitment his Lordfhip thought not a fufficient 
an inforwatioii punifliment : and recommended an information in 

recommended. * r t^« • « 

the Court of Kmg s Bench. 

Cafes cited : The King v. Molloy^ Trinity^ 14 and 
1 5 Geo. I ; the King v. Comforih^ Hilary^ 15 Geo. 2 ; 
the King v. Atkins : the King v. Sweety Hilary^ 1 767 j 
the King v. Lord QJfvlJion^ \o December 1747, 
2 Strange J 1107, 3 Keble^ loi } the King v. Her- 
vey^ 13 and 14 Geo. 2 j the BLing v. Storey \ and the 
King V. Turjlet. 



7 Feb. 1781. John/on v. Smith. 

LordXhurlowC. 



Affidavit fwom A FFiDAviT of the plaintiff fworn in Ireland^ before 
in Ireland before ^ Matter, to ground a writ of ne exeat regno, 

a Mailer, to » O . . n i • 

ground a writ of offered to bc read. His Lordlhip, notv.athitanding 

admitted, after the orders in the cafes oi Annejly \.lL2j\ oi Angle- 

fc^en« witlTthc yZjf (^), I ^ih February 1 74^^ ^nd Alcock v. Carter, 

Ksupr.90. 1 Sfrange, 545, and Chicot v. Le S^iefne, 4th Jf^ 

(0Supr.x5e. ^75^ Q) 9 which were produced to his Lordfliip, 

doubted the admiffibility of it. B*t having afterwards, 

as he faid, conferred wich the Judges, he admitted the 

affidavit to be read, but denied the motion. 



Wilfon 
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PTttfon V, Foreman. Y ^t'i* ^1^\ 

J Lord ThurlowC 



npHE plaintiff Mrs. Wilfon^ before her marriage ^th Trufteesio 

the defendant Wi^on the bankrupt, was ieifed '^^f^^fZ 
and poflefied of real and perfonal property. Part of Jr«o7?he°U 
it was, on her tMxmsA^ conveyed and afficmed to f^'^J'* *"^**«>r 

/I ■•.#.1 1/1. h«Miitotb« 

truftees named in her fettlement, upon the tnifts m huibaud, when 
the fertlement. The hufband carrying on the trade inc^dCu^a"* 
of a brewer, and in^ high credit, the truftees lent him Ju^ferrci a"* 
part of his wife's fortune upon his bond. He pur- «ft»te,tndtook 
chafed, amongft other eftates, an eftate called jF^/Z/n^ tohimfeifinfee 
Fofsy and, took the conveyance of it to himfelf and his \^^%\^l^ 
heirs. He afterwards was found and declared a bank- IhTeSXe fo^ 
rupt, and his eftate and effefts, and, inter alia. Fall- ^^^^^l^''^^ 
ing Fofsy were affigned and conveyed to the defend- *^"^'» ^"« 
ants his ailignees. The queftion hi the caufe was, affi^^d to^hii 
whether the eftate the bankrupt fo purchafed in his tSS fo'imr^**^ 
name, was to be confidered as' part of the truft ^ blT^'u^hafed' 
money, the money being lent to the bankrupt upon wiehthemiftmo- 
his bond, without any ftipulation or refervadon ; or To b^^'convl^ed 
whether the truftees were to be confidered as creditors iTpJ'iJThl'JlSft's^n 
of the bankrupt for the money lent, and merely to re- «rt^*o?SJ'bJad 
ceive a dividend for it with the other creditors. On <*«^^ »"<* ^« ^ 
the part of the affignees it was contended, that the the remainder of 
plaintiff and her truftees ought not, neither could Ih^ como"" 
they be confidered in any other light than as creditors 
for the money fo lent, any more than if it had been lent \ 
to a ftranger, and they had taken his bond : that mo- 
ney had no ear-mark : that if the truftees had a£ted 
wrong in lending the money, they were to blame, and 
(hould make it good, and not throw the lofs upon the 
<^reditors. The Lord Chancellor was of opinion, the 
Vol. I. C^q money 
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Hitfrmr.finmm. montj OH the bankrupt's bond, and laid out, wai 
" to be confidered as part of the trad money, and di- 

refted new truftees to be appointed, and Falling Fcfs 
eftate to be conir^ed to fuch newtntilees ti{>on the 
trufts in the fettlemotit, and the truftees to go in un« 
'der the commiffion of bankrupt, to prove as a debt 
theremainder of the money lenti beyond what he paid 
fof the eftatci 



i Aug. 177^ Lucas V. Calcraft. 

t Bro. C.C. 134, "^ 

S.C- 



As in commif- ^^ 



/COMMISSION decreed to fet out dower. On hearing 



fioVan~^i-' the caufe for further direaions, it ftood over to 



tion, fu ID 
doweri each 



confider whether the Court ever gave cofts } and on 
party bean hit 2oth jipril 1 782, Lord Thwrkw C. was decidedly of 
opmion, that as m partition^ fo m dower, each party 
bears his own coils. 



20 April J7g4. fVirdman v. KenU 

2#ordTburIovrC. 

.^Bn>.c.c..4o. (^Reg.Lib. fol.295.) 



An appeal wm *T*R!s caufe Cattle before the Court on anappeaJ, 
not^iefbrcoft. X evidently to be reUcved merely agamft cofts, 
though other matters were introduced into the 
petition to give colour to it. It was admitted by 
the Bar, a party could not re»hear for cofts only, but 
it was queftioned whether a party could not appeal iur 
cofts only: but the Lord Chancellor laid, he bad 
ever underftood a party could not appeal for cofts 
only, and for the general rcafons laid down in Ou^ 
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y» Griffith, before Lord Hardwicke C., 2 T^:^, 250. ^'rJm^.Ki^ i 
The other grievances complained of were difregarded 
a$ frivoloos. 

. The ^bove cafe being laid before the Barons of the 
Exchequer upon a like doubt, the Court determined 
in the fame manner, in Williams v. Bepum, 27th 7^- 
huaty 1792. 



mntery.KenU !l/?^A2'^ 

LordTburlovC. 



(Mr. fPrigbt*s Minute Book.) 



'JThe defendant Keni was the executor of the tefiator. After havini: 

for an account ofwhofe affets and other matters fISd![nt'i*nf^ 
the bill was brought. The teftator had purchafed a J^S^STit 
teal eftate in the name of others, of which the faid 5»"no*>«H?*? 
defendant was the only evidence. The defendant 
having anfwered, the plaintiflF replied. It being ne- 
ceflary to prove the faft of the eftate's being purchafed 
for the teftator, though taken in the name of others, 
it waimoved the third JSeal as of courfe, and granted, 
for leave to examine the faid defendant, upon the 
common fuggeftion that he was not interefted, without 
withdrawing the replication. 

Mr. Lloyd, on the above 17th of July 1782, men- 
tioned it again, and ftated the fjiftsjt and circumftances 
fpedally, when it was granted. Being apprifed of 
the motion and order by Mr. rVrigbt, I took the li- 
berty of fiibmitting to his Lordftip, that the motion 
was irregular. It could not be faid the defendant 
was not interefted, for that, by replying to his an- 
fwer, it was evident the plaintiflF thought him inte- 
Q^q a reftcd; 
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Wmtiry.Ktnt. rcfted : that if the plainttflF was at liberty to examine 
the faid defendant generally* and the order was not 
reftri^ve, the plsuntiff might examine to falfify his 
anfwer, as the replication was general, not fpeciai ; 
and that, having examined a defendant, the plaintiff 
could not pray a decree again (I httn. His Lordfiiip 
{aid, the reafons were very ilrong, and directed the 
order not to be delivered. 



30 April i7?«' Lander v. Whitmorc. 

LordThurlowC. 



Dtihrcfing the ^HE defendant not appearing at the hearing, al. 

^^ to*tbc^" though duly ferved with a fubpcena for the purpofe, 

defendant'twife, a decTCe was prououuced againfl him which was to 

houfe, JhlchXe be binding, unlefs he being ferved with a fubpoeaa to 

ScToIS'"*^flww caufe againft the fame, (hould fliew caufc to the 

*^'dTthlVw * contrary. The body of a fubpcena was delivered to 

held to be good the defendant's wife at his dwelling-houfe, which ibe 

i27na to**fliV " threw down, and the plaintiff's folicito^ thruft under 

Sc«cT*"* * the door. The Counfel for the plaintiff, on applying 

to make the decree abfolute, made a doubt whether 

ferving the fubpoena in that manner was good fervice. 

It flood over for two days ; but upon referring to 

Totbil^ and the PraSicai Regifter^ and mentioning to 

his Lordfliip Kinfeyv. Kinfey^ before Lord Hardwicke^ 

in which cafe the plaintiff's folicitor gave the body of 

a fubpoena to the maid-fervant of the defendant, at 

the dwelling-houfe, as fhe was fweeping the paffage, 

and which Ihe fwept intothe ftreet ; and a cafe in Carfs 

Rep. foL 54 J Barlow v. Barker^ C^ry, 76,1 8th and 19th 
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EH%.9 in which care an attachmrat iflfoed againfl: a LanAry.UFkiim 
defendant, whofe wife had been ferved with a fub. "^''^ 
poena for him to appear y his Lordihip allowed the 
fervice to be good. 



Samwell v. ff^ake. J ^i%J'?*- r 

Lord ThttrlowC. 
I Bro. C.C. 144. 

QiR Thomas Samwell hy will, dated the ift of Novem-^ ^'^' 

^ ber 1778, willed as follows: — * I dired that all peHbnai aOcts 

* and fingular the debts which I (hall owe at the time are j^e primary 

° ^ fuad, to pay 

* of my death, and the feveral legacies hereafter given <»ebts, and if not 
^ or bequeathed, be fully paid and fatisfied ; and for exprefi wordt, 

' that purpofe, I hereby charge and fubjeQ: all and c^ft]^nc«wui 

* every my manors, &c. and real eftates in the county "*"*'" "''*^*^' 

* of Northampton^ with the payment of all my 

* debts and legacies accordingly ; and the better to 
' difcharge and fatisfy the fame, I will and or* 

* dain, that Sir JVilliam Wake^ and John Peach Hun^ 

* g^rfordj (hall with all convenient fpeed by fale or 
^ mortgage of the premifes, or a competent part there 

* of, and by receipt of the rents and profits of the pre- 

* mifes, levy and raife fufficient for that purpofe ; and 
< when and as foon as they fhall have fuch fums as 

* aforefaid, do and fhall forthwith pay and apply the 

* fame in payment of my debts and legacies ; and for 
^ the better and more efFeftual performing my will, I 
« do e:!pprefsly give and grant tp the faid Sir William 

* Wake^ zadjohn PeachHungerford (whom he appointed 
^ executors of his will), full authority to receive the 
^ rents, and to fell and convey fo much and fuch part 

* of the premifes, as ihall be fufficient for the purpofes 
'^ aforefaid ; and fubjed to, and charged^ and charge* 

QjiZ ••able 



J9S REPORTS OF CASES [2 1 Geo. III. 

s^mfMUy.moi. < able with the payment of my debts and legacies, I 
' . ... ^ give and devife the faid manors and eftates, to Tb^ 
f mas Samwell (the plaintiff in this caufe) for life, with 
' remainder over in ftrift fettlement, firjl, to SirWrn- 
*man Samwell, &c. And gave and bequeathed to the 
f plaintiff, alt his perfonal eftate.^ 

The plaintiff brought his bill to eftablKh the will, 
and to have the perfonal eftate paid to him, exempt 
from debts and legacies ; and the queft^on on the will 
vas^ whether the plaintiff^ took the te(lator*s perfonal 
ellate, exempt from his debts and legacies ? It was 
urged, that the teflator certainly meant a benefit to 
the plaintiff; but that if the perfonal eftate was tob^ 
applied in payment of the debts and legacies, as the 
plaintiff was a mere tenant for life of the devifed 
eftates ; and by the will, the rents and profits of thofe 
eftates were charged, and made chargeable, with the 
debts and legacies, it might happen, that the plaintiff 
might receive little, if any benefit by the will. 

The following cafes were cited, HalUday v. Bounum} 
Rinbieion v. Cook^ 1775 j Adams v. Meyricky i £j. Co, 
Mr. 271 ; Watnwrigbtv.Bendlows^ i Eq. Abr. 271. 

Lord Chancellor. *-A man's perfonal eftate is the 
primary fund for payment of his debts, and if not ex- 
empted by exprefs words, or ilriking circumftances, 
will remain liable : In the will before me, there are nq 
ibch words ; and from the language of the will, astq 
his real eftate, it is evident to me, he meant to fub< 
je£t, and charge it only in aid of his perfonal eftate. 

And therefore his Lordfliip after eftablifliihg the 
Will» declared the perfonal eftate was not exempted 
from the payment of the teftator's debts and legacies} 
and dire&ed accounts of them^ and of the perfoni^ 
eftate, and the application of it. 
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Banifttr v. Way. 6 F«b. ns*. 

XMi Thwlu«C> 

giLL by creditors, to have the trufts of a will j„thisc.ufethe 
executed, and the eftates thereby devifed for pay- ^*|'b*fo'^?**** 
ment of debts, fold ; the heir at law in this cafe could ^»( ^^ ^i" ^r» 
not be found. Lord TburJowC. having declared thfii 'p^ ujinTx\^^ 
will weU proved, it having been proved per teftes, I ^demiriT* 
took the liberty of mentioning to him in his room, ^'"J^"^*** 
the next day, the preceding cafes of French v, Barm^ 
and CatQr v. Butler ; his Lordfliip faid, he did not fee 
the impropriety of it ^ for dire£iing the devifed eflate 
to be fold, was in effeft eftabliihing the will, and exe** 
cuting the trufts ; and the heir at law, when he fliould 
#ppe%r^ inuft gee rid of it as he could. 



Field V. Jackfon* »5 Mty. 1781, 

•^ LordChanctlior. 



M= 



[OTION for an injunftion to ftay making a cut i„|u„aio« for 
through grounds, in the nature of waile, on "^^J^^^* 
notice: by the defendant it was infifted, that the Hr* right 
plaintiff had not fhewn his right, 

A cafe was cited by Mn Cox^ in EafierTermj 1744, 
where a motion, on affidavit of certificate for an injunc- 
tion was denied, becaufe the plaintiff did not (hew bis 
right. Note. That is always expeded; many have 
been fince refufed for the like reafon. Fanjhaw v. 
Rotberam, 25 Mareb 1748. 

Lord Chancellor.*— The power the Court exercifes 

to grant injunftions is great, and thereforeit is cautious 

jiow it exercifes fo large a power ; and I will foilow 

(^q 4 my 



€oo R EPORTS OF CASKS (jj Geo. lU. 

Jjj'^^-7-^- my predeceflbrs : I will not Iky this Court will not 
— grant an injandioa upon pamcahr dicumftances, 
but I am far from thinkmg, that vhoi a right is 
doubtful^ the Court will grant an injundion. 

This cafe arifes upon the conftru£tion of an afi of 
parliament, which is doubtful, whether the defendants 
have a right to make a cut or not ; yet as it is not 
clear, the defendants have not exerdfed the power 
given by the aft, I will not interfere. Therefore take 
nothing by the motion* 



LidTklriowc. • Cbamherlain v. Dumnnr. 

I h^K*. C.C. 166. 

/ 'T'he defendant had power by her hulband's will, to 

cut down timber for her own ufe, widiout any 

reftriclion at feafonable times ; fhe having cut down 

trees planted in avenues, &c. on the a 8th of March 

1782, Reg. Lib. A.foh 410, Sir Tbomas Sewel granted 

an order for an injundion to ftay wafte generally { 

the defendant having anfwered, applied to difcharge 

the order ; it came on feveral times, and ftood over 

for judgment. 

The following cafes were dted, Packington v. Pach 

M t Bro. c. c. inpon^ fupr. 3 Auguji 1 745 j Obrien v. Qbrien (a), ao 

(^J'lEq. Abr. May 1751$ Lib. B. 264 j Lord Cqfikmain y. Lord 

(0 i Eq. ca. Craven (*), 7 Dec. 1773 } and Ajbtm v. Ajbton (0» 

Abr. 41- by Lord Hardwire. 

On the 19th July, upon it*s being fpoken to ^gain* 
bis LordQiip made an order for an injundion, to ftay 
cutting down trees, planted, or growing for ornament, 
&c. (heltqr, &c. ; and the injunOion was alfo to extend 
to prevent the cutting down any timber, or other tree, 
8 except 
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except at feafonable times and in an hufbandlike ^^^^J""""' 
manner ; and likeivife from cutting down faplings, , j., 

and young trees> not fit to be cut for the purpbfes 
of tin^ber. 



*3 July 17S3. 
WHkinfon V. Loveli. LmdTkurbwc , 

««•/!< r 1^ Pleatoabillof 

IK i749» abill was filed agamft the managers of the revivor, filed m 
JUyal Family privateers, for an account of the cutVi^iS^^ln 
prizes, &c- and for the plaintiffs to be paid their JJilfe^f^^'^ 
fliares of the prize money. 'l!fL"Tir'nr'" 

• *• %. 3 jai_ ruled, ai not 

In 1752, the caufe was heard, and the account being proper, 
was ordered; and payment of what the Ihare? cwuX^ 
amounted to, was direaed. ^ ^)^ 

The canfe flept till 1781, when the plaintiff filed would not on 
his bill, to carry on, and profecute the faid decree, order to be 

The fi>llowing cafes were cited : HMnglheadh ' *" 
cafe, I F. IVm. 74a ; Comber^ t cafe, i P. Wm. 766* 

Lord Cfaaacellor. — The queftion is, whether 
length of time is a bar ? That wiU depend upon cir- 
cumftanoes, which the Court will ezped to be amply 
ptt>ved ;. That cannot be done by a plea, and therefore 
this is not a proper cafe for a plea ; but this is fuch 
a cafe, at the Court would not, on hearing the caufe^ 
order the decree to be carried on. HisLordfliip 
cited. Cooper v. Crowekj a^ih July 1773^ in which 
twenty-feven years had elapfed after a decree ; Bw* 
gefs V. Mitcbelly in Gilbert's Reports. 



cinied out 



Sidiuj 



^oa ILETORTS OF CASEjS l*3Q«o.m. 

ZTrZ'U'Lc . SfJney v. Perry. 

If a defend..nt DiLL fof relief and difcovery : the defendant pljeade4 
Ld anfwer u to to the relief, and anfwers as to the difcovery ; the 
rX^fby'the plaintiff took exceptions to the anfwer, and obtained 
WMcV'tlr^rhe" ^^ order, dated loth ^ufy 1782, to refer the excep- 
9n(wtr, before tions : The defendant applied this day, 29th Ofiii^r 
Kfucdt ** * 1782, to di charge the order for irregularity } for that 
the plaintiff could not except, until the plea was ar- 
gued; but his Lordfliip held it to be perfe£lly re- 
gular, and coincided with the reafoi^s pf the l^iafter 



4 Kov. 178,. JSurnet v, Burnet. 

i^JMThurlowC. 
I Bro. C.C. 179. 

s- c ' A ppLic ATioN by Mr. Scotty to refer it to the Matter, 

' . . ~ to make an increafe to the allowance for thein- 

Avpiipitu>ii lof 

aniocreafftof £ants* maintenance; and that he might have rq;ard 

^'rd blinn^^d* to two childien unprovided ; and for that purpofe he 

rpT^vfii'Sl cited, Lafwy v. Duke of JiicI, 2 4ii. 444; and Pare 

Hied, and refer- y. p^^ 3 jfk. CI I, by Lord Hardfvic^. 

encetofeeyvhe- ' •^ ^ ^ i ^ ^ ""^ 

'^^^r'to m.ke^ Lord Tburhw C. faid, Lord HardwUb^i opinion 
and vut in- was better than his order, and changed the applicatio]^ 
Miowance, for in the cxtent prayed } but referred it to the Mafter» 

the miintenaact ^ « « • • « 1 

•fthciofanu. to confider whether it was proper to make any, and 
what increafe, to.the allowance for the maintenance 
oftheinfaats. 



Breekt 
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Stocks V. Reynolds. j8 M17 1 7»«. 

iBro.C*C«i8|^ 

Dill for an injunftion, to ftay a creditor from pro. $• c. ~ 

ceeding at law to recover Iiis debt : A bill had where there k^fc 
been brought by a creditor, on behalf of himfelf and beenadecw 
other creditors ; and a decree for an account and c?Utorf,fl»d 
payment, and the Mafter to adveriife fqr the creditors i^'5T«* 
to come before him j but the defendant in the prefent wurni^^S? 
caufe haii ma come in under that advertifement ; and » «'«<*«tor ai- 
therefore he infifted, he had a right to projceed for not gone in wu 
bis debt as he thought proper. • fo'pJ^dT* 

But hb Lordlhip faid, as a bill had been brought for Ijcbif**^ 
payment of debts, and a decree had t^een made, for 
faking an account of them and payment, and the Gre« 
ditors might have fatisfaflion under it ; he would not 
permit the defendant to proceed at law, which would 
be rendering the decree nugatory ; and therefore on 
the plaintiff's (hewing caufe for continuing theinjunc. 
tion on th^ merits, his Lordihip continued the injunc« 
tion. 

Mr. Solicitor General was counfel for the plaintiff; 
Mr. Mitford for the defendant. 

Moore Y. Pajke^ 26th June 1783, the like ; Douglas 
V. Claj ; and Kenjon v. Wortbington^ fupr. were cited ; 
but fee the cafes of Dennet v. Cohe {a\ and Fambam ^'^ ^"^' '^ 
V. Buarrougbs {b). Q) fiifr. 61. 



HaU 
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J' »r '^^ H*^ ▼- MaOaer. 



T;^i»refiihisof HPHE Maftet haTiDg made his report, the phintiff' 
^^.'^'^ obtained the conmuiKm order, to confom the 

d^n't^ report, unlers caufe was fhewn to the contrary, and 
arzttcd, is DOC jeTved the de&ndant with the order ; the defendant 
\^niJSLi the filed exceptions to the rqport, and when the plaintiff 
''*'*^ moved to have the order to confirm the report made 

abfolute, the defendant wonid have Ihewn the excep- 
tions for caufie ; but not having obtained an order to 
fet down th^ exceptions to be aigoed, his Loidlhip 
confidered them as merely dilatory, and made the or, 
der abiblute ; and on application by the Solicitor Ge. 
neral, to difcharge the wder, his Lordfliip refuied the 
motion* 



ti Jan. itSj. R^^ v. Jotkfim. 

LordTliurlowC. 

~~~~* TJPON application for payment of a wife's legacy, the 
» order for a tifoal Older was made, for the hufband to go be- 

kaftaiwl ta far 

pfopoCab fcxa fore the Mafter, and fubmit propofals to him, for a 
^c^ll^lb?^" fettlement on his wife: before propofiils were lud 
iSf'^a^'the '' ^^^ *c Mafter, the wife died, and the hulband 
infipdiesieayiflf j^Ued this day for his wife's legacy. 
wiuknptbe Lord Chancellor. — If there be an order, direfti^g 
•rdcr. ^ a hufband to go before the Mafter, and to lay propo- 
fals for a fettlement on his wife, and the ijfue of the 
marriage, and the wife dies, leaving children, this 
Court will not part with the property, but keep the 
huft)and to the order; in this cafe there are iffue; 
therefore let the hufband go before the Mafter, and 

profecute the order. 

FretweU 



A. D. 1783.] IN CHANCERY. 60$ 

FretwelH. Kay. \^^U 

l^^oTiON on the part of the plaifltiff, to transfer ex-* 
cepdons fet down before the Lord Chancellor^ 
to the Mafter of the Rolls, on a fuggeftion, that the 
caufe was fet down to be reheard before him, and 
therefore it would be convenient : It was faid by Mr. 
Afadocis, and admitted, that exceptions ought to be 
fet down before the Lord Chancellor, but that upon 
fpecial reafons, the Lord Chancellor might order 
them to be transferred. In this cafe however, the 
Lord Chancellor denied the motion. 



ftSjao. 1783. 
_, - ,- I^ordThurlow C. 

Bowker v. Hunter. i Bro. c.c 328, 

s. c. 



TH£ teftator by his will, gave many legacies, among unequal legacies 
• •• n ■• «•!• ito executors* the 

which, were fome to his next of kin, and two nfidueof the 
legacies to his executors, 200 /. to one executor, and ^^f"^^" 
50/. to the other; and did not difpofe of the refiduc ^^IS^^^"'**!^'' 
of his perfonal eftate ; the bill was to have an account intiued tofuch 
taken of the teftator*s perfonal eftate, and of his i^gc^hem^un-^' 
debts and legacies, to hav6 them paid ; and to ^i^f!?ing1*^^^ 
have the refidue declared to be undifpofed, and to be- J^^'J/it^eflal 
long to the next of kin, upon the ground, that as the t»^ that one 
teftator had given his executors legaaes, they were more than the 
to be confidered as truftees of the refidue or the next ***""' 
of kin. 

The cafes cited were, Blinkhorn "^^Feaji^ 2 Vef. 27; 
Buffar V. Bradlajj 2 Atkins ^ 220; Bra/bridge y. 
JVoodrcffe^ 2 Atk. 68 ; Andrew v. Clarke^ 2 Vef. 
162 J Newfted V. Jobnfm^ 2 Atki 45% 

Lord 



Aoff KEPORTS OF CASES (/j Geo. Ill- 

.9f«br «. i7a^ The Lord Chaccellor faid^ that a tellator's giving to 
*!' czecotors his perfboal eftate, w^i unneceflary ; the 

law threw it upon them, to diTpofe as he by his will 
ihould dired; and if not difpofed, they took it in 
equal (hares ; that loKniKng this, and meaning that 
one of his executors fiiould enjoy more of his pro. 
perty than the other> was the roibn he gave to thcni 
unequal legacies. His Lordfliip therefore faid he was 
dear, that the executors notwithftanding they had 
I^cies, were entitled beneficially, to the clear refi- 
due cf their teftatoPs j^rfonal eftate ; and ordered 
iht bill to be difmifled. 

The above csLufe was reheard before th<i thdi 
Lords Conmiiffioners for the cuftody of the Great 
Seal, on the 8th day of Novsmier 178J, and on the 
S2d of the lame month ; when judgment was givcn^ 
and the difiniffioo was aflbmed.. 

In ad^tion to the cafes dted on the original hearings 
there were dted, Fojer r. Mwttj i Fern. 473 ; Frutg 
V. Pringi Cardel t« Noden^ 16901 s Vem. 148; 
Bailey v* fcwely Free, im Cban. 92, 6 December 
1798, Reg. Lit. A. 87} Darwel r. Bennett 2 Fern. 
667, Reg. Lib. A. ftJ. 466, Reg. Lib. A. $16^ 1 P. 
fFms. 544, 10 Idod. 441 ; Battbelar v. Searle^ 2 
Tern. 736 ; Lawfom v. Lawfm^^s Aprils in Houfeof 
(O 7 BitK K c. liords (tf) ; Balls. Sevilli Rbotfon v. Bpibunck ; Smitb 
^**^ yf. Htrngeffird. 

A pecuniary legacy to a l^tee affords a prefump*- 
tion, that fuch legacy was all the teftator meant he 
ftould have of his property. 

The fir ft diftin£Uon attempted on the quantity of a 

a) I k^. ch legacy, was in Criffiib v. Rogers, 1704 (b) \ Ducheis 

(.? 1 'ii: p.c- of Bem^ort \. Lady Granville^ 1709, (c). 

005. If 



A. D. X7»3. J IN CHANCER^. ^o> 

If there be a fpecific inftead of a pecunlafy Ulgicj, s»whr v. Hun^ 
there is a diftiii£Hon on that head. "^' 

Another on the nature and quantity of the l^aqr ; 
asm Bullv. Smith. 

Another diftin6tion was taken, upon the condition 
of the executors^ and other legatees, as a wife, and a 
near relation, and next of kin remote. 

Another diftin&ion was taken, where a legacy was 
giyento an executor, and legacies to the next of kiir^ 
in which it was argued, that the teftator had pointed 
out what the next of kin were to have, and no more. 
Vacbel v. Jefferys. 

Upon the whole, their Lordfhips concurred in idea 
with the Lord Chancellor, that the teftator, by giving 
the executors unequal legacies, meant that one (hould 
enjoy more of his property than the other : And 
therefore affirmed the decree. 



Bell V. Maidman. ^^g 

LordTburI«wCi 

nM the marriage of Mrs, Webb^ with the defendant ■ 

IVebb^ by fettlement, the eftate being the wife's^ te^, wb^hU 
two terms were created : one for the raifing of por- ty^^^o*^^ 
lions, which the truftees were to raife by rents and ^^ f^^f'*' 

' ^ held to be by 

profits, or by mortgage or fale ; the other a term for guurtf^njui, 
ninety-nine years, for payment of debts. It was in. 
fifted that it was confined to rents and profits, and 
that there is a diftindion between general profitSi 
and rents and profits. The queftion therefore waS) 
whether the debts were to be paid by rents and profits^ 
or money to be raifed by mortgage^ for that purpofe. 

Cafes 



6oS REPORTS OF CASES [13 Gm 111. 

Beiir.M^idmaM . Q^^^ ^^^ . j^j^ y^ Gilbert^ 2 P. Wm. 13 ; Euljn 
T. Eveljn^ 2 P. IVms. 659 j RavenbiU v. Danftj^ % P. 
Wnu. 179; HsUier v. 7(9;iri» £7« C0. .^« 337. 
Mills V. Banks J 3 P. ^»w. i ; Gr^^ r. Atkins^ 505 ; 
Anonymous cafe before Lord Noitingbam^ in 1682^ i 
ri?r». 104; Warbwrtori v.WdtburtoB, 1701, 2 Fini,420; 
Brown's Parliamentary Cafes^ 34, i P. Wms. 4189 
a P. ^^. 19 ; Raines y. Dix^n^ i F^ 41 j CmA^ v 
Acland^ by Lord Hardwicke^ 1740; 0//fer ▼• L«rir, 
6th 7i«/)r 1769, returned loth ^w. 1770, 2Xi^ affirmed. 
In Hilary 1783, the Lord Chancellor gave judg- 
ment, and was clearly of opinion, the debts were to be 
paid by general frojiisy and reverfed fo much of the 
decree of M. R\ as dire&ed an account of rents and 
profits, and the application of theoi to pay debts ; 
and dire&ed the principal to be raifed by mortgage. 



Afecondmort. A pplication by the AttoHiey Genera), on behalf 
Svra""ccwcr, of a fccond mortgagee, the firft mortgagee de- 

j?v!ir*^w!thout <^^*^"*8 ^^y ^^P^ ^^ S^^ '"^° poffefEon, to have a re. 
the conftQt of cetver appointed ; and that he might apply the rents 
£3gee[ bec^ufe lu keeping dowu the interefl of a mortgage, and of 
pr^enMh^fiS* io,ooo/. chargcd on the eftate ; and to pay the fur- 
r^*^f!/"*" plus rents into the Bank. 

bring tag an l^ 

ejeamentagainft Lord Chaucellor. — A fecond morteasree, the mort- 

the receiver, aj _, . . ...» 

foon as be is gagoT livmg, canuot have a receiver, i^uhout the con- 
appointc . jj^^ ^j ^^ g^j^ mortgagee \ becaufe the Court can- 
not prevent the firft mortgagee from bringing an 
ejeftment againft the receiver^ as foon as he is ap- 
pointed. 

Sydd^h 



A. D. 178s.] IN CHANCERY. 609 

Sydolpb V. Monkfton. < M.>ch i7«>. 

|X was held by Lord Thurlow C. that if defendants 
anfwer feparatelyt eitceptions mull be taken to each 
anfwer. 



Cro/lfj \. Marriot. ,8 April .Vsj. 

Lordt Commif- 
fioners Lotd 



and Sir W ilium 
Alhhurft. 



'T'HE plaintiff had obtained a judgment againft two Luughborlugh 
of the defendants, on a penal ftatute, not bail- '"''^-^''"-" 
able, which could not be entered up until fome time 
in the following term ; one of the defendants was in 
piifon for debt ; the other, who was folvent, was felling 
his goods, and threatened to go abroad : The plaintiff 
applied this day, for a ne exeat regno ; but the demand 
being entirely legale and though one of the defend- 
ants threatened to go abroad, yet as the judgment 
might be executed upon the other, their Lordfliips 
refufed the motion. 



Ex parte Carter. ' 5 Marcti i nH 



A MORTGAGES to 5. in fee ; 5. died inteftate J left thc morrgagce 
• C his widow, (who obtained letters of adminif. fi^/dj^^^tfe^"* 
tration, &c.) and D. his fon and heir at law an infant, j>t«-,and hi$ hei< 

• •!« 11 being an inrant, 

(whether he had any more children did not appear) j and one of hi* 
thc mortgagor wanting to redeem, applied under the confequcntiy 
aa of the 7th of Queen Ann, and obtained the ufual a^ii'j'oVthe* 

mortgngemoney; 
tKeMafter would not tind him to be an infant mcrtgagee, within the fiatute of 7th of que'en Ann, 
for that he was not, as he conceived, a mere naked mortgagee, but the Lord Chancellor upon 
it'i ftanding over {0 coafidcr it, was cleii he wai a mortgagee within the aft, and dircAcd him to 

Vol. I. Rr order. 



6lO REPORTS OF CASES [ajGco. 111. 

£xpirteCar/<r. ofdcT, .to rcfcT it to the Mafter, to fee if the infant 
*— — """"^ heir was a truftcc, or mortgagee trithin the faid zd * 
The Mafter found the faid infant n$i to be a cruf- 
tee, or mortgagee, within the ad; for thathevas 
f2ot a mere naked mortgagee, but had an intereft 
in the mortgage money, as it might make part of the 
general refidue of the inteftatc's, the mortgagee's, per- 
fonal eftate, to a fhare of which, the Infant, as bdng 
one of the next of kin was entitled, and being fo en* 
titled, and having the fecurlty vefted in him, this 
Court could not make him part with it, without fuch 
his right being preferved. J. the mortgagor prefer- 
red his petition to hi» Lordfhip, praying, that he 
would, contrary to the opinion of the Mafter, declare 
the infant to be a mortgagee within the a£l, and di- 
reft him to convey. The petition came on the 20th 
of January 1783, and ftood for judgment, till die 
15th of March 1783. 

Per Curiam. — ^1111 tlie paffing of the abore aS, if the 
real eftate chanced to defcend, or came to an infant, 
the mortgagor could not have hi& eftate again, until 
fuch infant attained twenty-one : To remedy that in- 
convenience, the Legiilatare pafled the a£l, and all 
that is intended by it is, upon the refult of a refer- 
ence, to enable the Court to put fuch infant into 
the ftate of an adult : What an infant's intercft in 
the mortgage money may be, the Court cannot enter 
into under this proceeding, and prima faciej it is part 
of the inteftate's general aflets to be adminiftered, 
in the hands of the adminiftratrix ; to fay that it is 
part of a refidue, is abfurd, till an account of his 
pcrfonal eftate, and of his'debts hath been taken, and 
that cannot be, but under a decree, in a fuit inftituted 

for 



A. D. 1783.] IN CHANCERY. 5, ^ 

for that purpofe : And therefore as I cannot take no- ex parte drter. 
tice of any beneficial intereft the infant may hayc^. I ' — 
amclear he is an infant mortgagee within the aft ; and 
let him convey purfuant to it. 



Lords Comniir- 

npHE parties had entered into an agreement^ to abide 1' bIo^c. c. 328. 

by fuch decree as ihould be made upon the merits, ^' ^' 
and that there fhould be no appeal ; which was made thecaufe re. 
an order of Court : The caufe was heard, and a de- ft?„'l7thf ' 
cree pronounced. Notwithftanding the above agree- enflrcd^imo aa 
ment. sm order was obtained to rehear the caufe : On n^^^^^u ^ 

wiuch was made 

application to difcharge the order, their Lordfliips »"^^^of 
refufed it, upon the fame grounds as in the .cafe of rehea/ the caufe. 
Buck V. Fawceitj 3 P. IVms. 241, that the Court is 
concerned to fet right any error. 



Devie v. Lord Brmmlow. ^3 j^y ,^8^, 

Lorcts Com* 

DLEA of a former fuic depending, which was faid to ^ ^"' 
be for the fame matter. in pieidinf % 

Lords Commiflioners. — ^Thepkading a former fuit nvTirlry^to iVc 
for the fame matter, and ftating the pleadings and 'Sl^^J^u 



iver 



proceedings, and that the matter is ftill depending, JiJjpiJi^.**** 
is not fufficient, except there be an averment^ that 
the prefent, and former fuit are for the lame matter : 
Therefore overrule the plea. 

Rra Ex 



€ti Reports or CASES [HGeo-iii. 

itr^o'i'Jlr. E^ parte Barker. 



fioncn. 



A SIMILAR application, and a fimilar order^ as in 
B/ah Y. Blake, fupr. 459. with this difference, that 
the infant had teftamentary guardiansj and her mo- 
ther was in the Eafi Indies. 



t Kov. ir? 5. GartfJe v, JftKrwood. 



Tbei»»AMu'\uM» 'T'His caufe came on the above day, upon an appH- 

m<i>»»«i«dA cation by the Jefendau\ for a new tnal of an 

I;;^i':uTc;l''" iffue direaed in ihc caufe, which being denied, he 

^"* applied by peticlon, to file a fupplemental bill in 

nature of a bill of review, in order to introduce newly 

difcovered matter ; but it was objeded, the decree 

was not inrolkd : Upon which two doubts arofe, Firft, 

whether a defendant could inrol a decree ; Secondly, 

whether a defendant could £le a bill of review, or a 

fupplemental bill in nature of a bill of review : And 

the Court doing me the honour, to require my 

thoughts, I fubaiiited to Lord Commiffioner Lct^b- 

h,r:i^b in writing what occurred to me, of which the 

follKnving is a copy : 

^^ As to the tiril queflion, whether a defendant can 
inrol a decree j it was held by Lord H^rJzviciet that a 
defendant may, iuCjrr/.rj/,*.': v. HilJr, 12th July 1755: 
The bill was to ciUb :.h the pluntiff^s claim to an 
efhue : upon hcaxicg the caufe an lifue was direfied ; 
before it \i^s tried, the p!aiRtiff upon nstisn^ without 
notice, obtained an order to diaRifs his own bill with 
ceils : The de;endact applied the above day to dif- 

charge 
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charge the order for irregularity^ upon the groundj Cartfidey.i/itr* 
that the caufe having been brought on to hearing, the ^^"' 
bill could not be difmiflfed, but by a folemn judgment.'^ 
Xjord Chancellor.—" There hach not been any deter- 
mination. The direding an ilTue, is merely to inform 
the confcience of the Court ; the ifTue hath not been 
tried, and until there hath been a determination, I hold 
the plaintiff, be the caufe in what ftage it may, may 
difmifs his bill upon payment of cofts; Therefore 
take nothing by the motion. But his Lordihip addedy 
bad there been a decree^ it would have been other- 
Vfife, for that all parties had an intered in a decree; 
and any party might take fuch fteps as were advifed 
to have the effefl of it ; fo likewife his Lordihip faid 
it would have been, had the iflue been tried, and de- 
termined in favour of the defendant } he might have 
(let it down on the equity referved, in order to obtain 
a formal difmiifion of the bill, and to inrol it as a 
(inal judgment, and thereby make it pleadable." 

His Lordihip faid, the language of orders direfting 
iflues fhewed it } for after direding the iflue, the or- 
der goes on: < And refer ve the conftderation of cofts, 
^ and of all further diredions, until after the faid trial; 
^ and any of the parties, (not confining it to the plain* 
* tiff), are to be at liberty to apply to the Court, as 
« they Ihall be advifed/ As to the doubt, whether a 
defendant could file a bill of review, or a fupplemental 
bill in nature of a bill of review, the order on 
hearing not being inrolled ; it is fubmitted, as the 
order only direds an iffue, and is no determination, 
it is not neceflary to inrol it, the application of the de- 
fendant not being to review for error> but to intro- 

Rr 3 du 



c^'-v » ;^, i»ce br wsr « L-Tp^mci, nocer cobk to lu 

^^'' kacm^re, flsise the ctuo- cm hrmng ; and voe it 

" 5aroI>cd. h wcc'ld acaL: sc ciSsrcncc in poittt of «• 

pBLiCc, ai be Kzl flujLe a dspciLt of 50JL on ctlicr 



Tic d:!:rartTn bti»cg a a bcL of reiiev fiv cnor 
rfiyairf^ >:::£ a ::^7isacz.£a! faQ iaiarareof abili 
ci rerinr, vid; tbc gieaiefi Afru ^ M.g, I take to bc» 
vlaere tbcre k error applies:!, ia the jadgnkcit of the 
Cooxt, t:pss the £&ds and dFOBOiftaiicB die Coart 
vas po&Std of at the time csf pranomidDg it, and 
when the decree is inrolkd, theonly vayapajtjloth 
to caneEt and Cet it right, is by bill of reriew, i Cban. 
Ca/cs^ 54 ; TiyZfiTT. Sbarpe^ 3 P, ITau. 371 } and 
foch bills maj be fikd, without leave of the Court, 
ttpon making the nfoal depofit of joiL §rd§ curia 
tjoo, in the fame manner as a putj files cxccpdons 
to a report ; bat no matter other than what vas be- 
fore the Coart, at the original hearing, can be intro- 
duced ander foch a bill, becanle a party cannot enter 
into a new examination rf evidence, 1 RwlPs Ahrid^. 
582 ) but where a difcovery hath been fince a decree 
cf matter, or a fad in ejfe at the time of pronouncing 
it ; the party muft apply for leave, to file a bill, to 
bring it before fhe Coart, ordo cxtria by Lord ffcrJ- 
xvicke^ 17th Oaober 1741, the Court requires to be 
fatisfied, that the matter alleged to be newly difco- 
vered, was not at the time of the hearing in the 
knowlcgc, cither of the party, or his folicitor or agent. 
If the order or decree bath been inrolled, the lan- 
guage of the order, * Let the party applying be at 
« liberty to file a bill of review for the purpofc of, &c.* 

M 
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If it is not inroUed, the Court if fatisfied, permits the G^rtfidts.ijktr^ 
party to file a bill, by way of fupplement, merely for ' 
the purpofe of introdqcing, and bringing before the 
Court, the newly difcovered matter ; which cannot 
be done by a petition for a re-hearing ; the orders 
that are made on fuch applications fpeak it: 'Let the 

* party on depofiting 50/. with the Regifter, be at li- 

• berty to file a fupplcmental bill in nature of a bill 
« of review, in order co (late, that, &c/ and to pray 
relief ; and let the be at liberty to ap- 
ply to rehear the original caufe, and to bring it on 
at the fame time. 

Lockart v. Raper^ 1 9 Dec. 1766, Reg, Lib. B. 42 ; 
liberty given to file a fupplemental bill, in order to 
ftate the right of the plaintiff, upon the fad of his 
having fuch other child by Sarah Lockart^ and to 
pray relief. 

Dalxell V. BliJfeU before Lord Bathurji C. 21ft Dec. 
1770, Reg. Lib. B. 47. Curia. Upon the defend- 
ant the petitioner, depofiting 50/. with the Regifler, 
let him be at liberty to file a fupplemental bill in na- * 
ture of a bill of review, in order to ftate the right of 
the party, upon the foot of, &€• and for relief; and 
the parties are to be at liberty to apply to fet down 
the original caufe to be reheard, and. to come in at 
the lame time. 

Stephens v, Hanburyj before Lord Thurlow C. 23th 
December 1782 ; applicatit)n by the defendant, to file 
a fiipplemental bill in nature of a bill of revivor againft 
John Stevens^ the plaintiff in the original caufe, admi., 
niftrator of Richard Stephens dcceafed, and alfo ad- 
miniftrator de bonis non of IViUihelmina Ann Stephens^ 

R r 4 the 
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i^d...ijkir. ^^^ j^j^ ^jf^ ^f ^j^^ f^jj Richard Stephen^ ftatiog 
» thofe fafts, &c. and praying relief ; which vas ordered 

upon the ufual terms, aiid liberty given tq apply tq 

rehear the original caufe. 
I laid thii before Lord Commiflioner Lord houghboroiU^h handed 
LordThuriow ^hat I had delivered to him, to the Bar ; it met the 

upon a fimilar , r \ * t %t\ • ii ii^ l' 

queOion put to jdeas of his Lordfliip, and the whole Court ; th^ con- 
ihtp/und hc°ac" fequence was, that the Court received a petition of 
ceded 10 it. J. D. jj^g defendant, to file a fupplemental bill in nature 
of a bill of review ; but not being able to fatisfy the 
Court, he was not apprifed of what he now wanted 
to introduce, at the time of the decree, the petition 
was difmiflFe d. 



10 Nov. 17S3. _-.- , . *.,««. 1 

Lords Commif. WbtUtngtoTi V. Attomcy General. 

Ii oners I«ord 

judge'AflihurA, A Bi^L of review, impeaching the judgment of Lord 
Hoth-ro. '"*" CamdenC. rcfpefting the eftates given for tbepur- 

" — ; pofe of founding a College at Cambridg^y by the will 

by both pal^fct, of Sir George Downing ; the defendant demurred to 
Ind deter 3g the bill of review ; the demurrer was fet down to be 
argued : The gentlemen of eminence in all the X^ourts 
^tWeJlminJier were engaged; and it feemed to be agreed 



the demurrer in 
this ciufc, would 
tanc the whole 
term ; and each 

f,dc being deter, on both fidcs, that it would take the whole* Term 
hXrwai^dsto to hear and determine it, Mr. Sefjeant H/// faying 
ro^d"'t"-eLord. ^c fliould talcc at leaft three days, in'ftating and ar^ 
«^;owed^he"d7. S^^^g from his cafes. On the 7th of Nov. \ 783, Mr. 
inur:crw;thuiit opcncd jhc dcmurrcr oi Barter ; on the loth of 

fcbJiua Jf "' November^ Mr. Graham opened the demurrer of the 
opmiun. Univerfityof Cambridge y when Lord Loughbofougb 

addrefied the Bar J faying, the Court had heard the 

matter 



A. a 17831] IN CHANCERY, 6] ^ 

matter before them was to employ the whole Term, mtttifigtmy, 
and Hkewife, that whichever way it was decided, it was ."^f!"'""^ ^°''* 

the determination of one or other of the parties, to r» 

,carry the cafe before the Houfe of Lords ; and it being 
k^ admitted) his Lordihip laid it would be wafting a 
great deal of time to no end ; and that a great incon- 
Yenience would arife from ic ; the fuitors whofe caufes 
were to be heard, would be greatly delayed ; and 
^erefore witl> the concurrence of his Brother Com- 
miifionerSi he (hould make a mere naked order, ^U 
}owing the demurrer, without the leaft fciptilla of 
opinion } which he accordingly did, 



Dove V. VfiVe. 10 Nov. 17S3. 

B fore the Lordf 

1>Y the decree, the eftate bf the teftator was to be iBio.c.c.37S- 

fold, and all parties were to join : the defendant f_^j 

the widow, who had got into poffeffion, under fome Courfe of pro- 
claim of jointure or dower^ and the receipt of the rwcJwdrp«- 
rents and profits, was direfted to account: the eftate a'*uciti^f,ra 
was fold, and the purchafer ferved the defendant the ^ntofamftance, 
widow, (in whom there was no legal eftate from her 
huft>and), with a writ of execution of the decree, and 
applied to her to join in tHe conveyance, and to deliver 
pofleilion ; which (he refiifing or neglefting to do, he 
iifued an attachment againft her, and fhe was arrefted 
upon it ; and on the 15th of November he moved of 
courfe, and obtained an order for a writ of ai&ftance; 
but there not having been the previous order to en, 
join her to* deliver poffeffion, I objefted to draw it 
up ; upon which the plaintiflf acquainted the Court 
vith my objedion \ the Court allowed my objedlon, 

and 
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jy^y.Thvf. and on the 20th of Nwember^ the plaintiff changed 
•— — — his motion, and moved for, and obtained an order 
for an injunction, to enjoin the defendant to deliver 
poileflion ; but there not having been any previous 
and dired order for the defendant to deliver poflef- 
fion, only the words of the decree, for all parties to 
join, which the plaintiff faid implied it ; but which, 
as it appeared to me, was only to give the pur- 
chafer a title, I again objeded, and they again ac- 
quainted the Court with my refufal to draw up the 
order ; and the Court requiring my reafons, I fub- 
initted to Lord iMugbborou^h the following obferva- 
tions : 

There are certain writs or proceffes of contempt, 
that iffue out of Chancery, to obtain which, particular 
and eftablilhed rules* are to be obferved ; there are 
fome that are made out of courfe, by the Clerk in 
Court, and pafs the Great Seal, without an order, to 
wit, attachments, attachments with proclamation, 
commiffion of rebellion ; others there are, amongft 
which, is a writ of affiftance, that do not iffue with- 
out an order. 

To ground an attachment againfl: a party, fervice 
and difobedience of fomething under the Great Seal, 
(fubpoena or order) muft be proved ; which being 
proved by affidavit, an attachment iffues. Lord Ba- 
cons 77th order. 

There are inftances in which attachments aremtio 
he executed : One againft an infant for not appearing 
to a bill filed againft him, which is iffued merely to 
ground an order, for a meffenger to bring an infant 
into Court, to have a guardian affigned hin^. Pn^ 
kins Y. Hammond^ Sjune 1746, by Lord Hardmch: 
9 the 
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the other is, the attachment that is if^ued^ for not j[)tov#v,DM«. 
obeying a writ of execution of an order, to deliver - 

poffefiion of land, which is iflued merely for the pur- 
pofe of obtaining an order, for an injun&ion to enjoin 
the party to deliver poflellion ; fee May v. Hookj June 
X 773, by Lord Bathurjl €• the plaintiflf had unad vifedly 
executed the attachment, and had the defendant in 
prifon : His Lordihip ordered the defendant to be dif* 
charged with cofts, after hearing counfel on both 
fides, and upon confideration : The defendant after- 
wards would have brought an a&ion for falfe imprifon- 
nient; but this his Lordfhip reftrained him from doing, 
upon the ground that this Court will punifh its own 
officers, agreeably to a cafe, in i Vern. 269 ; where it 
18 faid, ^ the irregularity of ferving the procefs of the 
< Court is only punifhable here ; and therefore an 
^ injundion lies, to ftay proceedings at law, for irre- 
* gularity.' 

A writ of affiftance muft be applied for, becaufe the 
Court is to be fatisfied that the fteps requifite to be 
purfued have been followed : they are thefe, firft, the 
fervice of a writ of execution, of an order to deliver 
a demand, and the iflbing an attachment for difobey- 
ing it. 

The next is an injundion to enjoin the defendant 
to deliver po£Geffion, (which affe£ts the tenant), and 
which the order for the defendant to deliver poffef- 
fion, doth not, as is faid in Venables v. Foyles^ 1 2 Car. 2. 
}Jb. foL 260. 

The order for the injunction is of courfe, upon 
affidavit of fervice of ia writ of execution of the or- 
der for the defendant to deliver poffeffion, demand- 
yp^ pofeffioDj refufal, and the ifluing the attachment, 

Upon 
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Dwt V. Voife. Upon proof of fervicc of the injunfiion, and it's not 
' haying been complied with, upon motion without 

notice, and reading an affidavit of the fads, a writ 
of aiBftance will be ordered. 

The firft I have hitherto been able to meet with, is 
Ru//el V. BoderilUy 12 Car. 2. Lib. B.fol. 38, an order 
for a writ of afliftance grounded on an injundion to 
deliver pofieiCon : not obeyed. 

Underbill v. fVhicbcotey the fame year, and bbok^ 
fol. 460. 

Venables v. Foyles^ the fame year, and book, foL 670. 
a fimilar order upon the fame grounds. Note : In 
this a qu^ftion arofe, refpeding the regularity of the 
proceedings, which was referred to the two fenior 
Six Clerks, not towards the caufe, (at that time the 
cuftom j, who certified the fame to be regular. 

t>arlow Vf BradgatCj 18 th July^ 1 1 JVilliam 3d. th« 
like. 

Milward v. Milward^ 14th July^ 8th of Queen 
jInn ; motion for an injundion : 20th of fame month, 
order for a writ of affiilance. 

Nohle V. fVilfon, 12th February 9 Geo. i. order 
for an injundion : 20th of fame pionth, order for ^ 
writ of ai&ftance. 

Done V. Holt^ loth December^ ad Geo. 2. ^ writ of 
affiftance denied, becaufe an injundion had not iffued, 
to deliver pofleifion, which was then ordered ; and on 
the 14th of Jo^ft^ry following, a writ of afliftance was 
ordered. 

Striileyy. Hawkins^ by Lord Hardmcke, 2$th No" 
vernier 1744* and in 3 Atkins^ 275. His Lordfliip 
faid, * a writ of injundion muft firft iffue, and be 
• ferved, before you can have a writ of affiftance.' 

ThQ 



A.D. 1783.] IN CHANCERY. 5^1 

The following is the form of an order for an in- 2>«titv.i>m/ 
jundion to deliver pofleflion : 

'^ Upcm motionv &c. it was alleged^ that by the 
decree or order, dated it was ordered, that 

the defendant fhould deliver poflei&on of the land, &c. 
to the plaintiff; that the defendant who is in pof- 
feffion of the faid land, was ferved with a writ of 
execution of the laid order, and the plaintiff required 
him to deliver poffeffion, which he refufed ; and there* 
upon an attachment hath iffued againft him, (doth 
not fay it was executed) and therefore it was prayed, 
that an injunftion may be awarded againft the de- 
fendant, to deliver poffcilion of the faid land, &c. 
which upon hearing an affidavit (of the fa£ls) read, his 
Lordfliip held to be reafonable, and doth order the 
lame accordingly." 

It was before obferved, that the attachments thatiffue 
for difobedience of a writ of execution, of an order 
to deliver poffeffion^ are not executed : in the cafe 
before the Court, it hath been executed, (which is 
wrong according to thecuftom of the Court), and the 
order of Lord Batburji in May v. Hook\ and the more 
fp, as it is for difobeying a writ of execution of a 
decree in not delivering polfeffion, which the decree 
doth not dire£k, and they have no order/' 

On the 2 2d of November 1783, Lord Lougbborgugh 
told the Bar, that he and his Brother Commiffioners 
had confidered the obfervations laid before them : that 
they were convinced by them, and direded me not to 
draw up the order for an injundion, that was made 
on the 20th of the fame month ; and added, that 
previoufly to the plaintiff's purfuing the regular courfe, 

they 



6l2 REPORTS OF CASES i240to.Ul 

^^^--'^' they «pcacd the plaintiff fliould releafe the defend* 
ant froip her confinement, under the attachment. 

.The plamtiff afterwards purfued the regular fteps^ 
and obtained a writ of aj^ftancei but query as to the 
propriety : the decree was for a fale, and all parties 
to join, not for the defendant or any one to deliver 
up : the defendant was in poffeffion, not under the 
will, but on a fuppofed right in herfelf : the purchafer 
was in the fituation of every other purchafer ; he 
either could have a title or not ; if a title could 
be made when he had a conveyance, he might take 
the proper fteps to obtain poffeiEon, and the Court 
would afEft him, as far as was confident with its rules : 
It might happen, that a purchafer^ fenfible a good 
title could not be made, might purchafe at an under 
value, and run the rifque, and by this mode of pro. 
ceeding, obtain that in this Court, which he could 
not by an ejedment, and having got the poffeffion, lay 
the onus upon thofe, who were fo turned out of pof« 
feffion, to fliew a better title. 



«4jan.i7«4- ' Rowky Y. Rtdlsy. 

Tenani. ordered qpHE defendant iu contempt to a fequeftrauon, to 

to attorn to fc- X ^ r r r . t^ 

queftrators in mefnc procefs, for want of an anlwer ; and the 

bJt'wwchhil' tenants of the eftate fequeftered, refufmg to attorn, 

i:[f w^oidtot Mr. Mitforil moved, at the rifing of the Court, (when 

enforce. • j^ ^^ fcarccly poffiblc to hear, much lefs to under- 

ftand), as of courfe, that the tenants might be ordered 

to attorn to the feque/lratory which paffed, as other 

motions of courfe do. Seeing what the order wa8» 

whea 
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when the inllruftions for it were left with me, I de- it^wiey v. nid^ 
clined delivering it, and mentioned my doubt as to it*s ''^' 
propriety, to Lor^ LougMorougb, who was then one 
of the Lords Commiflioners for the cuftody of the 
Great Seal, and his Lordihip having defired me to lay 
before him my reafons, and the diflindion between 
fequeftrations in mefne procefs, and for a duty ; I fub- 
mitted to him the following, which his Lordfhip 
handed down to Mr. Miiford^ and as I underftand, he 
and. many others, have copied them: how far I was 
right, refls with them. 

" There are in the different Courts in Weftminfter . 
Hallj certain rules and forms, to be obferved in the 
courfe of proceeding in the refpedive Courts : length 
of time and experience evince them to be wife and 
expedient ; to deviate from them is hazardous ; as it is 
impoffible to fee where it will end, and it may be the 
means of occafioning that confufion, which thofe rules 
were well calculated to prevent.'* 

" In the Court of Chancery, there is a procefs of ^ 
contempt, called a fequeftration ; of which there are 
two fpecles." 

•* One being in mefne prccefs^ merely to ground a 
further proceeding." 

** The other for a duty^ which, as is faid in Attorney 
General v. Mayor of Coventry ^ 1 P. Wms. 306, is the 
execution, and life of a court of equity, and the fruit 
of a long fuic ; and is ad fathfaciendum^ and nbt bail- . 
able, as was faid by Lord Hardwicke C. in Kinfey v. 
Tardley^ the 24th oi November 1753, and by Lord 
Batburft C. in Meadows v. Lady Falmouth , loth July 
1781." 

Sequeflrations 
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x^ r. Rid^ <c Sequcftrarions were at firft, laid on the thiag in 
............ queftion, and afterwards extended to the effeds in 

general of the contemnor.'* 

*^ Sequeftrations for duty decreed, are ant]ent,as will 
appear irom Toibily p. 273, where there is a Iwg lift 
of fequeftrations for duty, but none in mcfne procefs; 
which are more modem." 

" To ground a fequeftration, there is a cercsun li^e 
of procefe to be purfued :'* 

** An attachment." 

*' An attachment with proclamaticm/' 

** A ccmmiilion of rebellion.** 

*' An order for the Serjeant at Arms to go : If on 
either of thefe, the contemner is taken, he is brought 
into Coun, and turned over to the Fleet; if in con- 
tempt for a duty, a fequeftration will then iflue ; if in 
mefne procefs, the defendant is brought into Court ; 
lirft on an habeas corpus^ &c. an alias habeas corpus^ 
and a f Juries habeas corpus^ and an alias pluries babeiS 
corpus^ and the plaintiff's clerk is ordered thai to 
attend with the record of the plaintiff's bill ; and if 
he perlilb in his contempt, the Court will decree the 
bill to be taken pre cestfejfi againft him ; and there- 
upon he is difcharged as to that contempt, paying 
the cods €>f it.*' 

' *< Should a defendant fi> in contempt on mefhe pro- 
cefs, not be taken on any of the above procefles, and 
the Serjeant at Arras return mm eft inventusj which 
xnuft be, a fequeftration iffues, which being perfonals 
and being only to ground a further proceeding, is not 
to be executed, as was laid by Sir Thomas Clarif 
M. R. (who was allowed to be an excellent law hif- 
torian, and well knew the forms, and praftice), in 
7 Heaiber 
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Heailjer r. Waterman^ 16th February 1763, the hill w«rv.iJ/^- 

was for an account of tythes^ and thac the defendant -, 

might pay what (honld be found due from him ; the 

defendant being in contempt to a fequeftration in mefne 

procefs for want- of his anfwer, which the fequeftra- 

tors had executed ; the plaintiflF preferred a petition, 

praying, that the fequeftrators might account, which 

was heard at the fame time with the caufe ; and aL 

though his Honour decreed the bill to be taken pro 

confeffb^ and would of courfe have decreed cods ; yet as 

the plaintiff had executed the commiflion of fequeflra** 

tion, and now prayed the fequeftrators might account ^ 

he referved cofts. After reprobating the meafure as 

improper, and what fhould not have been done, he 

reprehended the folicitor in very fevere terms ; his 

Honour laid, that if he, the folicitor, through igno^ 

ranee of his duty, ordered the fequeftrator to exe^^ 

cute the fequeftration, it was fhameful ; if knowing 

his duty, he aOed contrary to it, it was worfe : As it 

muft be; then done with defign, knowing, that if the 

fequeftrators executed the fequeftration as they had^. 

they would have to account ; that he as folicitor would 

have to fee the account taken ; and that whoever fuC* 

fered, he would be fure to gain, for he would not fail 

to charge for his time and attendance : This decree 

was not profecuted. 

Vattghanv. IVilliamSy ift December 1762. Bill de- 
creed to be taken pro cmtfejfo on a fequeftration, for 
want of ao anfwer, which had been executed, held to 
be unnecelfary and improper : Decree was for the de- 
fendant to pay to the plaintiff 770/. received for his ufe« 

A fequeftration in niefne procefs is, as hath been 
iaid, not to be executed, but drops as foon as the 

Vol* 1. S f pur- 
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x«w^ V. Xrv/. pnrpofe for >^}ch it ifliied, is attsuned ; and the tSt& 
of nehich, he may have in the courfe of a term; for 
having obtained the fequeftration, he may fet down 
and hear the caufe, as a (hort caufe, for the laft day 
of caufes in Term, in Courts or at the Rolls the fecond 
^ay after ; which plainly fhews, how unnecefiary it 
is to execute a fequeftration, and if it be ezecutedy 
what is the obje£t of executing it. 

That a fequeftration in mefne procefsi is merely 

perfonals is likewife evident ; for if the party dies, it 

drops and is gone ; whereas if a party dies who is in 

contempt to a fequeftration for a duty^ it only abates; 

and is revived with the fuit ; and fo it was determined 

in Burdet v. ^Rockeyj 2 Vem. 58 j Hawkins v. Crod:^ 

3 Atkins^ 594, 2 P. fTms. 556 ; and by Lord Harl' 

(-)Supr. 106. wicke in Hyde v. Greenbill (a\ 4th Augufi 1748, 

(0 supr.102. Hyde v. Forfier (jb\ 9th February 1748} Wbaram'f. 

{€) supr. 137. Broughtdn (c)j 17th December 1748. 

The queftion now refting for your Lordfbip's opi* 
nion, arifes upon the Regifter's hefitadng to draw up 
an order upon an application moved, as if of conrre, 
that tenants might attorn to the fequeftrators, named 
in a commiflion of fequeftration in mefne procefs. The 
application appearing to him novel, not having in 
the courfe of forty-feven years pra&ice or experience, 
feen or heard of fuch an order, and recolle^g v^t 
was faid by Sir Thomas Clarke as before ftated, upon a 
party's executing a fequeftration in mefne prooefs} 
and alfo what was laid down by Lord Hardmcke 
in Wbaram v. Brougbton^ 1 7th December 1 748, founded 
on the cafes of Burdet v. Rockeyy i Vem. 58. n8 > 
Hawkins v. Crookj 21 A December 1747 ; and alfo re- 
coUeding what is laid down in Gibfon v. Scevengionj 

I I r#r». 
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I Veru. 247 ; that fequefttators in melhe proccfs, are ^*^^ ^- *'^- 

to retain only to anfwer the contempt : and not com*- ■■ 

prehendingy if the contemnor will pay the co/lSt why 

it fliould be executed^ he thought it his duty to 

fubmit the propriety of the application to the ' Court* 

It is true, a Angle precedent in a caufe^ fFoody. Adsunsy 

dated the 2d of November 1780^ hath been produced 

to the Regifter^ but that being where the fequeftra* 

Aonwasfor a duty^ it rather ftrengthened his doubt ; 

and it being mentioned to him, that the Mailer of 

the Rolls Sir Thomas Sewel^ granted the motion after 

a fortnight's confideration^ was a confirmation that it 

was novel, and that it was not of courfe. 

In fupport of the motion, five or fix cafes in the 
courfe of a century, fome only difta's, have bjeen 
mentioned ; with fubmiflion, they only (hew, that fc* 
quejirators having executed the commilQon, were (as 
it was neceflary they fhould be), dire&ed to account ; 
but fuch orders do not prove that it was right to 
execute the commif&ons. 

That there ihould be fo very fmall a number of 
cafes in fuch a len|;th of time, for fequeftrators under a 
a fequeftration in melhe procefs to account, is rather 
evidence to the contrary, for at leaft there are twenty 
or thirty fequeftnuions in mefne procefs every year ; 
and if it were necejBary, fuch fequeftrations fhould be 
executed, and if they did not drop of courfe, paying 
the cofb of the contempt, when the purpofe for which 
they iflfue is anfwered, the fequeftrators, as they are 
officers of the cpurt, would be to account, and to a£b 
under the orders of it ; and there would be an order 
or two every Term for that purpofe ; and )^t, if the 
Gentlemen of the Bar fhould be applied to, it is 
apprehended, there would not be one in twenty, 

Sf2 that 
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J^otviey V. Rij. that could fay, he moved two motions, for fequef- 

^' trators in mefne procefs to account, in the whole 

courfe of his praflice. 

As to the cafe of Maynard y. Pomfret^ 3 Atk. 4681 
the reporter niuft certainly have miftaken Lord Hard- 
wicte's ideas ; the language of an order for a fequef- 
tration (hews it ; the order after ftating the defendant's 
contempt, • direfts a commiflion of fcqucftration to 

* iffue,direaed to certain commiflioners to be therein 

* named, to fequeftrate the defendant's perfonal eftatc, 
' and the rents, iflues, and profits of his real eftate, 
' until he ihall fully anfwer ihe plaintiff's bill, and this 

* Court make other order to the contrary/ By the 
defendant's not anfwering the bill, he tacitly affcnts 
to it, or confeffes it, and the plaintiff is decreed the 
whole relief he prays. As to continuing the fequef- 
tration^ as was argued, till it was feen, whether the 
defendant would be guilty of any future contempt, it 
is extraordinary; (hould he afterwards be in contempt 
for breach of the decree^ it is a new offence ; a new 
fequcftration muft be applied for, and the order for it 
would be, until he doi/j what the decree direds him, 
or until further order. 

But were it as Mr. Aikim ftates, it would be op-* 
preffive, it would be cruel; for inftance, fuppofe a 
bill to open a general account between merchants, 
and the bill had been taken pro confeffb under a fc- 
queftration agai^ift the defendant for want of his an- 
fwer, and he was decreed to account, and to pay what 
(hould be found due from him ; it might be five or 
fix years or more, before that account was taken, and 
it might then turn out, that the balance was due to, 
inftead of being due from the defendant; and to keep 

the 
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the defJendant^s property in general, in the hands of j^^^^'cy v. Rid* 
the fequeftrator, till the account was taken, or the ^ 
event known, the man mighty in the mean time, be 
reduced to beggary ; and therefore it is fubmitted, 
that if a fequeftration iflues again (I a defendant, and 
the pl^ntiff hath had the eSed: of it, it drops, and if 
the defendant is afterwards in contempt for another 
matter, frefh procefs mud ifTue againft him. 

The cafe of Dufont v. ^ard (a), though not W Reported 
exactly fimilar^ it is fubmitted is fo in principle, and "^'* ^ 
(hews Lord Hardwicke\ ideas to be different* 

Should the Court be of opinion, the application for 
the tenants to attorn is improper, the plaintiff is not 
without his remedy, he may apply for, and obtain an « 

order to rwvive the Serjeant at Arms, and fo take the 
defendant into cudody. 

And fhould the Coutt think the application proper, 
with fubmiflion, (hould it not be made appear, as it is 
to bring the tenants into contempt, that thefequeflxa- 
tors have ferved them with a copy of the order, under 
which the fequeftration iffued, and of the commif. 
(ion in which they are named, as a receiver doth the 
order and report under which he is appointed ? 

Had this application for the tenants to attorn been 
under a fequeftration for a duty, and it had been or* 
dered, and the tenants were ferved with the order» 
and they refufed to obey it, the Court perhaps might 
commit them, and there it would flop : for no pro* 
cefs of contempt pafTes the Great Seal, but inter par- 
ties to a fuit, and the tenants are not fuch parties. 

If the contemner hath not withheld the eftate from 
the fequeftrators, and they are in poffei&on, why do 
they not diftrain, or apply for an order, for leave fo 

Sf3 to 
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w^y v.-R/i- to Jq^ as a receiver doth j but if they are not in pof- 
it y feffiou fo as to fuftain a diftrefi, by teafon of the con-^ 

temnor's withoiding the eftate from them ; it is the 
fault of the fequeftrators, that they do not apply for 
a writ of injundtion to deliver pofleffion, and follow 
it with a writ of afliftance. 

Were the application, as it is alleged to be, oFcotirfe, 
it would be in all the orders for a fequeftration, 
(which it is not), as it is in every order, for the Maf- 
ter to appoint a receiver, * that the tenants of the 
* eftate do attorn, and pay their rents to fuch receiver;' 
the reafon feems obvious, a receiver is adrenij which 
the fuic hath brought under the immediate care and 
proteftion of the Court ; he is appointed by the Court, 
that is, by the Mafter, under the diredion of the 
Court, (and exceptions lie to the appointment), and 
fo careful is the Court of the property, that the per* 
fon appointed receiver, is firft to give fecurity to 
be approved by the Mafter, to account for what he 
receives ; but as to fequeftratidns, they are not ddrem^ 
but to the property of the contemnor in general ; the 
fequeftrators are named by the plaintiff, or the party 
who applies for the fequeftrations ; the Court hath no 
concern in the propriety of the nomination ; and they 
do not give fecurity for what they may receive t for 
the above reafons it is fubmitted, that fhould the ap* 
plication be thought proper, upon good grounds, yet 
it is not of courfe, 

Irhe Lords Commiffioners having delivered up the 
the Seals, and Lord Tburlow being again appointed 
Chancellor, the motion was revived, and by his dis 
fire, 1 fubmitted to him the above redbns ; but being 
told by VixMiffird^ that Lord Commrilioner JJhburft 

in 
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in converfation^ had told him, he would grant the ^•^^/o^v.^v. 
order^ the Lord Chancellor on the 14th J^^^y '^ 
1784, faid, that though he fhould in this inftance 
grant the motion, it was not of courfe, and could be 
granted only upon notiw : but afterwards upon the 
plaintiff's moving, that the tenants might ftand com« 
mitted for not obeying the order, his Lordihip faid 
the fequeftration was in tnefne frocefs^ and that the 
plaintiff mud remedy himfelf as he couldj and re* 
fttfed the motion. 



Smith V. Bate, n Ffb. 1794. 

Z.or4Thurlo«Ct 



A TESTAMENTARY guatdiau haviug been declared ^ Kttttmvnt»Tf 
bankrupt ; it was referred to a Mafter to approve p*:**"" »>«««» • 

"^ ' r banliriipr> a per- 

of a proper perfon, to have the care of the perfon fon appointed to 

- - . > h!»vQ the care of 

of the mfant. thevani. 



Wilcox v. Drake. 5 April 1714. 

Lord TburlowC. 

'TpHE father being infolvent, it was referred to the — — 
Mafter to approve of a perfon, to have the care infoivent,apeI? 
of his infont fon. 'ZIT^:^ 

bit infant (003 



Sf4 Spe'tdeli 



«3f 
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Speidall v. Jervis. 



s4Feb 17^4. 
hmA ThurlowC. 

Bill difmifled ^ 'J^HE defendant Jervis made default at the hearing, 
.'nMhough'Sf ^ but It appearing from the opening of the bill, that 
Ztt^"" the plaintiff had no equity againft him, the Court 
notwithftanding he made default, difmifled the bill, 
as to the faid defendant, but by reafon of his making 
default, which is afligned as a reafon in the order, 
\k\% Lordfliip did not give him cofts. 



fO March 17S4. 
I^d Tl urluwC. 



Baily r. Ekins. 

JT was laid down by his Lordfhip, that if a man 
covenant to fettle his eftate» and afterwards fell 
it, he is only to be confidered as a truftee, and a 
debtor by fimple contrail ; but if an adlion of cove- 
nant be brought, and judgment obtained, he is a 
debtor by fpecialty. 



^? April 1784. 
LordTliuildwC. 



It is not nccef- 
fary in nn affida- 
vit on which 
to ground a 
writ oi He rxeaf 
rtf^Wf ro (wtAT 
tHcplaintiif iiin 
danger of lofing 
his demand, by 
rV.c dffendai^;'! 
leaving the 
kingdonii it 
bri 



Baker v. Haify. 

Vf R. Scott, moved this day to difcharge an order for 
a ne exeat regno^ for that the affidavit on which it 
was grounded did not go fo far as to fwear the plaintiff 
would be in danger of lofmg his claim, by the defend* 
ant's leaving the kingdom ; he cited the Praftical Ke- 
gifler : Cur/us Cancellaria ; Sir John Smthfon*% cafe, 
2 Ventris 345 ; Ready* Read^ x Chan. Cafes ^ 1 15 ; but 



1^ a ftroog 
irii^iicationi hf doth it with a view to avoid the demand on which a (uit has hean con^nneofed* 



the 
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the Lord Chancellor fald, though it might have been Baktr>f.H^. 
(Ironger, if the plaintiflF had fwom he fhould be in ~ 

danger of lofing his claim ; yet as the bill was 
brought for the demand, the defendant's quitting the 
kingdom, whereby the Court loft its jurifdifkion, was 
a ftrong implication that it was with a view to avoid 
it, and therefore denied the motion. 



Bradjhaw y. Toulmin. ^May 17S4. 

T ORD Tburhw C. faid, if two perfons being joint iftw^perfoM 

tenants, peri(h by one blow, the eftate will re* b^'w, tL'^eftats 
main in joint tenantcy, in their tefpe£Uve heirs. 



will remain as 
i( vat. 



Speidel v. Fuller. 18 May i7g4. 

A BANKRUPT having had his Certificate (igned by a banknipft 
• ^ ./f 1 «» ^ ■ ./* certificate muft 

the Commilfioners, was, before fuch certificate have paOed the 

bad pafled the Great Seal, examined as a witnefs ; his hecVn^b^»al^ 

evidence was oflFered to be read at the hearing ; objcc- '"'^ " ' ''''"^•• 

tion taken to it* for that his certificate had not pafied 

the Great Seal : the obje&ion was allowed. 



Ex 
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9 June 1784. ZxFBiteFroaors. 

LordTburlowC. 



Eftate veftcd ,n qjj^ ffr^U^ani Prodors. by his will, vefted an eftatc in 

truacet by will, O ^ ^ . >. ' ^ . , . j, 

to raife portions trultees to raile portions and maiutenance tor 

and maintenance , 

for younger chii- jounger children» bat appointed no guardian : Unap- 
gwrdian ap^ pKcation, it was referred to me, to approve of a 
Stk)n1*o thl"^**' guardian and to fettle maintenance ; and upon applica- 
Court 10 app-int tion thc abovc day to confirm the report, they prayed 
to fcrtte main- the cofts of the application might be paid. 
"^C'^'x^^ The Lord Chancellor doubted the propriety of 

*Ti!!it?on^Nr giving cofts, there being no caufe in Court j and fup- 
caufc being in pofing hc was to dired them, how the payment could 

Court, Lord f *l , . • . . i_ V • 

Chancellor re- bc cuforc^d ; that It was evident the apphcation vas 
fti^iSov^^for' «»eant to juftify the truftces, with whom he had no- 
coofidemtioB. ^j^jj^g ^^ j^ . ^^^ ^j^^ application being faid to be very 

common, the Lord Chancellor left it to the RegideTi 
to fee if there were any (imilar orders : one order, 
and no more, was produced in the fame matter^ 
which appearing to have ^zStdfubJtleniio^ I refer- 
red them again to the Court, after having talked with 
Mr. Madocks^ who agreed as to the impropriety of 
it ; tod Mr. Sprainger having again introduced it, die 
Lord Chancellor was clear as to the impropriety of 
the application, and refufed it. 



\}::V^Lo. Macbin v. Salkeld. 



Ma^flt^7o fc* A ^ application was made to have an allowance for 
ii*at wai proper J\ ^hg maintenance of a perfon of infane mind. 

to be allowed for 

the maintenance His Lordfhip objcdcd, fof that z commifTion of lu- 
fane m'ind":''no"' nacy had not ilTued, and, without it, he did not fee 
TaTSil-' how the executors or iruftees could be juftified; but 

fued: otdcrcd af- bcin? 

tercouiiderution. ^ 
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bring told the expence of a commiffion, and tht or^ M^Ukr^iMd, 

dcrs, &€• would coft 120/. and the life-income wa« — — — 

no more than 79/. a-year, and having httn told 

there bad been fimtlar infbtnces, it flood over ; and 

Wilkinfon v. Leacb^ 23d July 1760, Re^. Lib. B* 

fol. 385} EUridgeY. Crouch^ 15th Mtfy 1782 j Trice 

V. Bedford J aGihJpril 1784; having been hid be^ 

fore bis Lordfhijp^ he, on the above day, referred it 

to the Maiter^ to fee what tras proper to be done, 

and io enquire into the infinity of the party. 



Corbyny. Birch. 7j«iy ,784- 

LordTburlowC. 



^HB defendant Birch, one of the fwom clerks of 

the Court of Chancery, being in contempt for fuin/^urrlque. 
not putting in his ahfwer, it was moved to fufpend de7ei^nTw2a* 
him ; and upon my mentioning to his Lordfhip, that '^^ ^^^^ ^^ 
of late years the cpurfe had been to order a fequef- ^^ c^t* H 

• i/i «^ i»i- ^ «•* «Aft m 0» _not putting in ni« 

tration muead of a fufpenfion, his Lorduiip defired anfwer, inftod 
me to acquaint him with the grounds for fuch firftf^» wm 
change in the mode of proceeding : Upon which, I JlXlJfcJaB 
filbmitted to him what fdlows: ^^ » fafpcnd 

There are three modes to be purfued in order to 
have a bill taken fro confejfo. 

Firft, Under the aft of the jth Geo. a. to render 
procefs effeftual, where a defendant being ferved, 
will not appear, or abfconds to avoid being ferved. ^ 

Second, tVhere a defendant is taken on an attach- 
ment for not anfwering, to bring him into Court on 
different writs cf habeas corpus j Sec. and if on being 
bitugfat U{> on an alias fluries habeas corfus^ he per. 

fids 
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GffyM T. Sifci. fUts in his contempt^ the bill is ordered to be taken 
"""~'"^~ fro confejfo. 

Third, Where a defendant bath appeared, and is 
in contempt for want of his anfwer, and cannot be 
taken, and a fequeftration hath iflued againft him, 
and which muft iflue, as the ground for taking the 
bill pro confejfo. 

To obtain a fequeflration an attachment, an at- 
tachment with proclamation, a commifiion of rebel- 
lion, and the ferjeant at arms muft have iifued, (and 
a fpace of fifteen days between), unlefs where the 
party is privileged; in which cafe, a fequeflration 
ifTues in the firfl inflance. (See Lord Wenmanh cafe, 
701 ; and jinon. i P.Wms. 535. 

It was faid by Mr. Mitford^ when the motion in 
the principal cafe was made, that no writofattach- 
. ment, or procefs of contempt could iifue againfl a 
party an officer belonging to the court out of which 
that writ is to iflue. A clerk in Court confequeatly 
coming within the predicament of a privileged per^ 
fon, it is humbly fubmitted, whether the firfl pro- 
ceeding fhould not be a fequeflration. 

True it is, that the fufpendmg of a clerk in Court 
ufed to be rhe^ mode for a contempt in a clerk in 
Court ; but in Langftqffe v. Hilton^ i6th April 1774* 
a fequeftration niji was ordered againft the defendant 
in the firft inftance for want of his anfwer, for that 
no attachment lay againft him, being a privil^ed 
perfon. 

Should a fufpenfion be the only remedy, tbe re- 
lief, it is humbly fubmitted, will not be compleat ; - 
for there are feveral clerks in Court who have feats . 
without any bufinefs ; who hold their feats merely to 
z prevent 
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( 

- prevent their ferving parifh, and other offices. To Coriyn v. strck. 
fufpend fuch a clerk in Court, may be difgraceful to " 

him, but no fatisfadion to a plaintiff*; and though 
he may have a feat without bufinefs, he may have 
property to fequefter. 

Suppofe on a decree ad computandum againft a de- 
fendant, a clerk in Court, a balance fhould be found 
due from him, and he fhould not pay it, will it be 
faid that a fequellration, (which in equity is in the 
nature of an execution, and is, as Lord Hardwicke 
faid in Kinfey v. Tardley, a4th May iy^/^(a)\ ^^ COSupf^M- 
fatisfaciendum ;J cannot iffue ? If it will not, how is 
the plaintiff to be fatisfied ? The defendant cannot be 
attached ; and his fufpenfion may be from bare boards; 
and even ffliould there be bufinefs pertaining to the 
fear, it would be punifhing an innocent client, or 
might be the means of diverting the bufinefs to the 
feat of another clerk in Court, between whom and the 
contemnor theie might be an under/landing. But if 
a fequcflration may iffue for a duty, why not in raefne 
procefs, to obtain a decree for fuch duty ? A fequef- 
tration being the only mode (when a privileged per- 
fon hath appeared and will not anfvirer) that can^. and 
by the courfe of the court mujl b^ furfued^ to procure 
a bill to be taken pro confeffo. 

Suppofe an order fhould be made to fufpend a 
clerk in Court for a contempt in not anfwcring, and 
he fhould perfiil in his contempt, it is fubniitted 
whether fuch an order would have the effect of a fe^ 
quefbation, to ground the taking a bill pro confeffo ? 
1 do not know, nor ever heard of, nor do I believe 
fuch ati inflance can be produced. 

Upon 




toi 

dmH^ die fine of pnxds 
SMdierpotjafltaBoiiccrGf tbeComt; Ibthalby 
bdoopng to the Court, aod bj mat doing vfaat he 
knows be ftoold do, inftcad of lc&, ke hadi mon 
iodolgaioedaiainrtyaotflioficcr. HisLordlhip 
told die Bar, idBt vas fabontted to him vas oQOfinc- 
19^ andtherefioreordaedai 



Itkiafc iWn « adtti^KM to ieotaiwtoe » flftcff aTihtOBirta 
• pbtnfii» and vtefc he if a Sdmiam ; bcoBle, fc^ ttimg be wsvcs Uspri- 
viksr, aad fhc ^tcadaai aujr yfar fuca ooaffe, as is ofBU vkot a pbiciiff 
ia Ml privikgol, as it alcd la be Ufm the pritacfe aT feiliiTf was nktn 
•vaf 1^ an aa of tbe ksifljbiff ; for if a iMBbv of PMHannc filed ^is 
h'Alf U put himfelf upon tBc faotins of crery ooonua fiDBor. (boniH the atv 
tacbinf of hss y9r§oo) ; but where be is braosht into CooR, by being a 6ekoduX, 
bahatb a lifbi aad aay witb yio p ii ct y m&t on bit pffiyikgc J.D. 



ThuflvwC. 



Braj T. Hooker. 



l^>r^T»urtowC q^ jj,^ ^^^ij ^f j^ j^g^ ^^c defendant being in 
Appiic^iooto contempt to a fequeftration. in melhe proccfs, 

itf^iorf til mcffie the plaintiff moved that the fequeltrators might be at 
fX^rsTuSr liberty to grant leafes, and that the defendant's clerk 

in 
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in Court might attend with the record of the bill, in ^'^r.Uaf^r. 
t>rder lo have it taken pro confejfo : the novelty having ""* 

ftruck his Lordfhip, he defired Mr, Selwyn to men- 
tion it on a future day; and, accordingly, on the 
above 7th July Mr* Selwyn again brought it on ; and 
the Attorney General v. the Mayor of Coventry was 
pted. His Lordihip (aid, how could it be ? It was 
in mefne procefs \ the defendant was not before the 
Court ; there had been no decree ; confequently it 
was not ad fatisfaciendum ; and therefore denied fo 
much of the motion as prayed the fequeftrators might 
have liberty to grant leafes ; but fuppofe it had not 
been in mefne procefs, it would be giving fequeftra- 
tors more power than is given to a receiver who gives 
iecurity. 



Sawyer v. Bowyer. 

jojujjr 1784- 
Qn the firft Seal after Trinity Term 1784, Mr. jBii.c?c.7w: 

Trice ^ on behalf of the plaintiff, moved to fup- s. c. 
prefs depofitions of awitnefs taken before a Mafter, ' 

after a decree, ^(who had been examined in chief be- 
fore the hearing), without an order for the purpofe. 
Mr. Mitfordj of counfel for the defendant, faid it 
was of courfe, and cited fome cafes from the PraBi'- 
cal Regifter. 

But mentioning the cafe of Browning v. Barton^ 
reported fupr. 508 ; it ftood over for conlidera- 
tion; and on my laying the faid cafe before his 
Lordihip, he faid it was dedfive, and that he was 
facisfied : but the defendant confenting to pay 5/. for 
the plaintiff's cofts of the application^ ir was on this 30 juiy 17^4; 

day 
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sn-u^tr V. B^^ day by confent orderedj that the depofitions fliould 
'' ftand upon the defendant's paying unto the plain- 

tiff 5 L for cods. 



: Auguft 1784. 

LordThuriowc. W^odbridze V. H/iton. 

1 Bro. C.C. 398. ^ 

s. c. 

i^ TJPON hearing this caufe, it was by confent referred 

hc'itfin'irild ^^ perfons therein named, to arbitrate and put 

uf a rrfcrcc un- a final end to all matters in difference ; and the con- 

oniy^r/fP-^L fideration of cofts and of all further diredions, ^^as 

not it'to* airLi. refervcd until after the award : the award was made, 

tcr,..: difference. ^^^ ^^ defendant took an exception to it. Upon 

the exception coming on to be argued the above day, 

by Mr. Sclwyn and Mr. Holli^ for the defendant, and 

Mr. Mansfield for the plaintiff, ^ queftion arofe re- 

fpeding the propriety of an exception to an award, 

by arbitration, under a decree. The following cafes 

\verc cited: Hyde v. Cootb^ 2 Vern. 109; CreffjfS. 

Qirringion, ihid^ 79 ; Ungpod t. Eade^ 3 Atk. 501. 

Lord Chancellor. — If a matter is referred to arbi. 
trators by a decree or orderj merely ad con^utanduniyl 
am clear an exception will lie to the award, as toa Maf- 
ter*s report ; the referee being fubftituted in the place 
of a Mafter : but if the reference, as in this cafe, is of 
all matters in difference, I am clear an exception will 
not lie i therefore let the exception be overruled. 



Mmn 
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Moote V. Jylet* . 4 Aofuft 1784* 

Lord ThurlowC. 



'TpHis caufe came on to be heard this day for further The comperency 

direftionsandcofts. Thedefendanty///^/(who was ^,^'i;t.^^^^^^^^^ 
a folicitbr) attended in perfon. At the rifing of the voce, allowed 
Coart, Mr. Griffith Price^ on behalf of the faid Aytet^ » profecui.ou 
complained to the Lord Chancellor, that the faid '^^ ' ** * 
Aykt^ on his way from Court, after the caufe was ' 
heard, co his own houfe, had been arrelted ; and the 
officer who arrefted Aylet averring that Aylet had been 
ac his own houfe, that he afterwards went from hia 
own houfe to a neighbour's, and that, on his way 
back to his own houfc he had arrefted the laid Aylet ; 
The Lord Chancellor dire£ted the parties to go before 
one of the Mafters of the Court, and make affidavit of 
the fafts } but his LordOiip being told the Mafters 
had left the office, his LordOiip direfted me to admi- 
nifter an oath to the faid Aylet^ which I did, <^ to an* 
fwer truly to fuch queftions as ihould be put to him, 
and to (peak the truth and nothing but the truth. '^ 
Aylet having taken the above oath, the Lord Chancel- 
lor aiked Aylet if he had been arrefted before he had 
entered bis houfe, after his return from attending the 
above caufe ; or whether it was after he had been at 
home, and upon his going put again, that* he was 
arrefted. 

Aylet anfwered, that he had not been at home afcer 
attending the above caufe, but that he was arrefted 
upon the fteps at his own door, on his way home from 
attending the Court in the above caufe, and before 
he had been within the door of his houfe. Upon 
Aylef% fwearing as above, the Lord Chancellor or. 
V0L.L Tt dercd 
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M^arg T. jfji(i. deitd him to be <Ufcharged from his £ud arreft ; and 
- be wa« dircbarged in Court. 

A bill haTing been found againil jiylet for mUul 
and corrupt perjury on bis above examination, upon 
trial, the 19th of July 17 85, before Judge Buller, fit- 
ting for Lord Manj^U^ in IFeftminJier Hall^ Aykt 
having removed the bill of indi£lment by certiorari into 
his Majefty*s Court of Cmg's Bench, Mr. Erjkine^ of 
counfel for the prifonerj doubted the competency of 
the Lord Chancellor as to examining vivd voce^ fo as 
to ground acriminal profecution for perjury. Ic 
ftruck me as very flrange, that an affidavit fworn be* 
fore one of the Mafters of the Court, (whom the Chan- 
cellor appoints,) ihould be (as was allowed) compe- 
tent, and an examination before the Chancellor, who 
delegates the power to a Mailer to adminifter an 
oath, fhould not be competent ; however, fo it was 
quellioned. Mr. Erjkine alked me, if it were ufual for 
the Court to examine a witnels vivd voce ? My an« 
fwer was, that it was done every day, and, to my 
knowledge, had been the pra£Uce almoft every day 
for fifty years } that the complaint of Jylet was in a 
caufe in the Court of Chancery ; that jfylet took the 
oath voluntarily ; that he had the benefit he fought by 
his fwearing ; and that his now difputing the compe- 
tency of the Court to adminifter an oath was with a 
very ill grace. Tliat objection was over-ruled, and 
he was found guilty. In Michaelmas Term followmg 
he moved in arreft of judgment ; and, as one reafoa, 
again queflioned the competency of the Lord Chan- 
cellor to examine vivd voce, to ground a criminal pro- 
fecution. 

ft ll^r"'' On this day (^a) the matter was argued. Mr. Juf- 

tice 
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ticc /IJbburft wrote to me to defire I would inform Urn Mo^* v, Ayitt. 
what I took to be the pra&ice. My anfwer was^ that I " 

ever underftood it to be the praAice of the Court to ex* 
^xoioj^vivavsce^ upon a complaint of the kind alluded 
to, and for this reafon ; if the party was wrongfully 
arrefted, he might be releafed immediately^ and not 
remain in cuftody till a formal complaint could be 
raade» founded on affidavit \ and mentioned an in- 
ftance of Mr. GaUiardj a barrifter^ being arretted in 
going from LhuoMs Jnn to his Chambers, from at- 
tending a caufe in which he was concerned, and was 
brought back into Court and difcharged. The Court 
overruled the obje£tion» and allowed the compe* 
tency. , 

The defendant afterwards brought a writ of error 
in Parliamentj which was argued in the Houfe of 
Lordsj in July 1786, and the judgment was affirmed. 



Morgan v. Morgan and Jones. Lrd Thurfelc! 

• 

Qn the marriage of Sir JFifflfjiw Af(?r^tf»with the late }^Xtt^^ 
defendant Lady Racbad, in 1725, afettlement on the arrears of 
was made, and a term thereby created on certain tbeXoSr fii!^ 
lands, for the purpofe of paying Lady Racbael in cafe whtcMim^tbt 
(he furvivcd her hulband (which flie did), a yearly ^SJ^'^^^ 
tarn or rent charge of 2000/., with power of entry thenegkaofih« 

_ ,,^ *..^i. .t.*- * annuitant in 

and diurefs, m cafe of non-payment withm forty day8 not ufing meani 
after it became due. In 1776, ejedments havmg m^t^^oL^Jlii 
been been bought to recover a very large fum alleged **^***^ 
to be due for arrears of very long {landing, the 
plaintiff} in 1776^ filed his bill &r an injun^pn to 
Tt.a ftay 
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Morgan V. X<«r. ftajr proceeding on the fatd eje£lment, praying that an 
g^ftm j»*f». j^^Q^j^j might be taken of what, if any thingt vras 
due ; offering to pay wh^t (hould be found due on 
the account : and by decree, dated 12th February 
1 776, an injunSron was granted till further order* 
and an account directed of what was due for arrears 
of the faid annuity or rent charge, andintcrcft, cofts, 
and further direSions were referved. The Matter 
reported 16,000 /. to be due for arrears. 
(a)4 Aug. 1784. And the caufe came on to be heard this day (a) for 
further dire^ions as to interett and cofts ; and it was 
argiled for the defendant, that the annuity was 
granted for the fupport of the wife j that the not 
paying of. it was putting the annuitant under the 
neceffity of borrowing money at intercft for her 
fupport. 

Oh the part of the plaintiff it wis argued, tb«t the 
debt was fuch as in it's nature did not carry intereft : 
that there being a fum in arrear mnft be attributed en- 
tirely to the negled of the defendant ; for that the 
fund was a producing fund, and the defendant had a 
power. of entry and diftrefs under the fettlement, if 
the rexit charge were not paid as it became due. 
(-)fupr.i78. The cafes of Bedford v. Cok^ (a\ 7th December 
(i) fupr.278. , 1752 ; Bignal V. Brereton (*), 2d July 1751. 

The Lord Chancellor took this diftin£kion : that 
the fund was effeftive \ that the defendant had a 
power to compel payment of the annuity, but 
had not exercifed it ; that when the defendant 
♦ would have iifed that power, fhe was prevented by 

the bill and the injundion, and therefore he thought, 
that from the time of filing the bill, the defendant was 
entitled tointereft fof the arrears of the rent charge, 
7 • and 
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and ordered the'Maftcp to compute intereft -on the M>fg'»i;Mcr. 

ran and jones, 

arrears from the time of filiog the bill, at ^per cent., «..._—_ 
and the pIainti£F to pay what Ihould be found for fach 
arrears and intereft^ and thereupon, the injundion to' 
heperpetual« 



Nichols V. KearJIy. ^'^!^TlZ't 



QRD^R in the nature of an injunftion to ftay the ^ftn^nluS 
defendant from printing: Capt. Cook's Voyages; toii-y waiic, 

t . • , ° , >, 1 t , t g"n«cd on pet.. 

granted on petition, between the Seals, ar the Lord tion ;it the Lord 
Chancellor's houfe. See the like, Cbaniberlain r. hour"!'' 
J)ummer (a) j and Smith v. Clark j the like, on pe- (^), » fi^*>- c. c. 
tition. 



Arnold V. Arnold. 9 Nov. 1784. 

Lord ThurlowC. 
I firo. C.C. 4or. 

r^ATHEJUNE Arnold was feifed of a real eftate which ^^ 

fhe devifed by her will to particular perfons, to RMUflaicdc- 
fell and pay legacies out of the money, and further. ;;^ff,,%';;"/,V' 
gave legacies, and the refidue to the plaintiff and p^v '*^« P"'^chaf« 

*■> o ' ^ * ** Hioney to par- 

others. After making the will, the teftatrix fold the ticuUr perfont, 
real eftate (he had fo devifed by her will. The quef- Th^xlLuZ' 
lion in the caufe was between the dcvifees of the Jil'^IL^'et held 
real eftate, and the refiduary legatees of the perfonal j^jIJ*^,? "w "^" 
eftate, each claiming the money that had been pro- ^"^ dcvifes. 
duced by the falc of the real eftate , the refiduary 
legatees infifting that the fale of the eftate by the 
teftatrix was a revocation of the will quoad \ and 
Tt 3 th-4t 
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jfm^'dv.jrmrd. that thfc money produced by the falb fell into the 

' refidoe of the perfonal eftatc. 

The following cafes were cited : Verwn v* yones^ a 
Vern. 241 j Prec. in Chan. 3 a j Savillf ▼. Blacht, 1 
P. Wm. 777 ; Pj/? V, Cook, 3 ifr/t. 746 } Sfartmo 
V. Hardca/UCi 3 -<^rf. 798. 

TheLord Chancellor delivered his opinion, that the 
ademption of a fpecific devife was the fame both in law 
and equity; and was clear that the money arifing 
from the real eftate devifed by the teftatrix, and af- 
terwards fold by her, made part of her general per- 
fonal eftate. 



17 Nov. 1784. 
LordThurlowC. 
2 Bra. C.C. 403. 
S.C. 

Bill difmifle4 
with fvAX coftty 
though the plain- 
tiff had not re. 
plied, under an 
order of Couity 
\>j Lord Havd* 
wiclie, for that 
purpofe. 



Mdnfsl V. Bowks, 

^H£ caufe was heard on bill and anfwer^ and dif« 
miffed, as to B€wUs^ with 40/. cofts, as being 
the courfe of the Court ; but upon mentioning that 
Lord Hardwicke had altered that courfe by an order 
of Court for that fpedal purpofe, and left it to the 
difcretion of the Court» (and which was founded fa 
common juftice ; for a defendant being ferved with a 
fubpoena, was under the neceffity of taking a copy 
of a bill^ the expence of which alone mighty as the 
pleadings are fo much lengthened, to what they 
were when that rule firfl took place, cod him feTen 
or eight pounds) : the next day I produced the Ol- 
der, and the Lord Chancellor difmiffed the bill, as to 
Bowles, with cofts to be taxed. 



fror/al 
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*T^HB wife was entitled to a contingent legaq^ ; the a feme coven, 
hufband became bankrupt ; his ailignees claimed "uigcuMcglcyT 
the legacy, infixing thiat every contingent intereft in l^'^^^J^^^Mk- 
the bankrupt at the time of the bankruptcy, veiled rupt; the court 
in his ailignees. The following cafes and ad: of par- piyme^ntrh^forc 
liament were cited : Jew/on v. Moulfon, 2 Jtk. 417 J ,t SfcpV""* 
Stat. 18 Geo. 3. chap. 52 j Jacobfon v. Williams^ Mich* ^^^""^^^^l^^^ 
1713, 1 F.Wms. 382 ; Bates v. Dandy^ 2 ^lk. 207 ; fciticmem before 
Miles V. WilUams^ i PJf^ms. 249 5 Tudor v. Samyney 
a Vern. 270. And adiftin&ion was taken, where the 
hufband affigned a chofe in a£Hon for a valuable confi- 
deration ; and where the affignment was voluntary, or 
by the operation of law : that in the prefent cafe the 
affignees were to be confidered as ftanding in the 
place of the hufband ; that as the legacy could not 
be paid without the aid of the Court, the Court 
would take care of the intereft of the wife, in the fame 
manner as if the hufband had not been bankrupt. 

His Lordihip ordered both the affignees, and the 
hufband to by propofals before the Mafter, for a fet* 
tlcment on the wife, and the iflUe of the marriage. 



Aicks V. Raincock, [ii«tc. 



TXEMURRER to a bill for an injunftion to ftay the j\,oabn?oft°y 
^ infringement of a patent for making loops in ;^.'J',XT^^^^^^ 
ftbckinrs ; for that the plaintiff had not efbbUfhed his Demurrer, that 

• • / ^ ^ \ , ^. 1 • t **>« pUintiflF had 

right at law. Cafes ated : Cbetwynd v. Lyndon^ 2 noteftabuihcd 

^ 7r_ . hii right at Uw, 
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H>ci,v.x-M- fTfz^ ^^oj Salkeld v. Science^ aVez. 107} Lord 
^1_.,.,^ Teynbam v. Herbert ^ 2 -4/*. 483 ; Wbitcburcb y. 
<fi^^f, 2 -rf/i. 391. 
Lord Cbancellort — Overrule the demurrer, 



16 Jan. 17^5- ^'^ 

LoidTlmrlowC- 

■ • Duneannm v. Campbell. 

Giving notice of 

a conimiiTior. to /^K HR interpleading bill, the defendant having an^ 
uCiTi\^f\^x^^ fwered, the plaintiff replied, and ferved a fub- 
p^^JrHrbiir'' P9^^* ^o rejoin. One of the defendants fued out a 
pnd riot to the qommiffion to examine his witneffes, and executed 
to tcgood! \t ; he gave notice of the execution of the commiiSon 
to the plaintiffj but gave no notice of it to the other 
defendant. 

Mr. Scotty on behalf of the other defendant, moved 
to difch^rge the order and the commiiTion for irregu- 
larity ; for that his client ought to have had notice 
of the execution of it ; but his Lordihip was of 
ppinion the giving of notice tp the plaintiff was 
fufficient. 

Sut it is rubrattied, that as the pt^tintiflF in an interpleading bill, bath noihinr 
iqore to do {hap to bring the caure into a flite to be heard ; and having replied, 
and ferved a fubpeena to rejuin| fo that the defendants were enabled to proceed 
to elamine witncflcS| if they thought fit, with which he had nothing to do • 
the defendant ougiit to have had notice. J. D. 



^ATh^^Xo. Fearfon v. Ward^ 

fc— y— ■■■ III ■■ 

\/r ATTERs of importance on the caufe, lying withip 

the knowledge of one perfo^i only, application 

was made to examine him de bene ejfe^ though he 

were neither old nor ipfirn^ ; pid, to fupport it, 

^birl'i 
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Sbirly v. Earl Ferrers j 3 P.Wms. 77, was cited. p#«r/iirY,if3ir4 
Jiis Lordthip granted the motionj faying he woul4 ■ ■ ' 
have njiade ^ pr^pedenti had there not been one^ 



Hall V. Smith. LLdThurio^ 

iBro. C.C.43t(. 

Tjy decree the party was to pay cofts; the cofts s.c. 

were taxed ; and the party to pay afterwards ^l^I^T^of 
died ; a bill of revivor WJ^ filed againft the reprefenta* '^J^l^^'^'^^^'f 
tive of the deceafed party; the defendant put in a plea cu^u having been 
to it. Upon argument, after citing the cafes of White Itu^.''^*"' 
y. Haywardy % Vez. 461 j Kemp v. Mackrel^ 2 Ve^ 
579; Blower v. Morret(a) j his Juordflilp pveiri^led (-) 3 Atk. 77*- 
fhe plea. 



Currer v. Walkley. liS^huli^Va 

'TpHE teftator had devifed eftates, fubjedtto parficu- Thecoorraaor 
lar charges: he afterwards entered into a contrafl ^fedtotnifteet* 
for part of the eftate; and the purchafer paid the lopilticuur"^ 
fum bf 600 /. as a depofit- Kc '«!»"«"? 

The bill was for an account of what was due to applied in pay, 
the plaintiff in refpeft of his charge> and that , the cbarseti bur if 
purchafer might pay out of the remainder of his pur- halh n^hing 1^* 
chafe what remained due to the plaintiff. 5pTi«ti*n oc 

Lord Chancellor. — If an eftate is devifed to truf- tb* money. 
tees to fell, and the teftator afterwards contracts for 
the fale of the eftate, it is enough for the purchafer 
to pay the purchafe money into the hands of the 
truftees to apply it, as it doth not lie with him t6 

fee 
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'^'- *- fee it applied ; but if the eftate be devifed, fubjed to 






particular charges^ it is incumbent on him to fee it 
applied in payment of thofe particular charges* 



t M>7 1785. IVbately v. Smith. 

On }tetttion ro 

"hlRoiir*' 'TThe petition dated, that it was neceflary to prove 
— ' the execution of a certain indenture dated the 

^Ji^^dlo 14th March 1775; that the plaintiff was the only 
5^kh'he'i« '"^ furviving witnefs to the deed, &c. attd an affidavit 
the only furviv. verifying the fads was annexed. His Honour, with. 
allowed by out Ordering an attendance, cave liberty to the dc- 
' fendant Baity to examme the piamtiff, to prove the 

execution of the faid indenture, faving juft excep- 
tions : But query ; there had been motions in the 
fame caufe« for the fame purpofe, before the Lord 
Chancellor, which he refiifed ; and on the 8th of 
Jpril 1785, Reg. lib. B. foL 278. the defendant 
again moved for liberty to examine the plaintiff, 
when, by confent of the plaintiff, the motions were 
granted. 



In Trinity 1785. Hicks V* IScks. 

rys a fimilar application to Sir U^yd Kenyon M. R« 
to that iA the cafe oiJVebb v. Webiy fupr. 298, to 
Lord Tburlow C, that cafe was cited ; little atten^ 
tion, however, was paid to it, and the application 
was refufed} and this diftin&ion was taken, that 
when deeds are in the bands of a tenant for life, the 

court 
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court m\l not take them out of his hands ; but when ^'>*' ^« ^f^^*' 
they are not in his hands, the Court will not order — — 
them to be delivered to him. 



Undman v. Tayhr. 

8 June 17S5. 

'T'HB plea in this caufe was to a bill merely for dif- ^^^^^Thurkwa 
covery in order to proceed at law, but did not wenofa Mt\n 
ftate that any a£^on was brought : the defendant ^^^^^^^ **'"^^|^ 
pleaded a fad, as he alleged in bar, which was, that not He, i% \x 
he had paid the money demanded by the plaintiff, ^rbarinVquic^' 
and for which the plaintiff had brought his adion. J^op'r t^Te"'" 

Brown/word v. Edwards was cited, 2 Vezey^ 243. JJj^'J.'fg*;!^'! ' 
The Lord Chancellor doubted from the firft if he »»^»j<*» »"<* »^« 
could try the bar, and at laft determine^ the plea was firmed. 
improper. His Lordfliip faid, he could not deny but 
that a plea would lie merely to a bill of difcorery, 
but then it muft be when it leads to a penalty ; and 
in this cafe, allowing the plea would be ttying the 
bar, which is more proper to be tried at law, and if 
a good barj the defendant would have the benefit of 
it at law } and therefore overruled the plea. 

Upon re-arguing this plea before the Lord ChanceU 
lor, Mr. Madocks for the defend^t faid, it had been 
queftioAed whether amy thing could be pleaded but 
an equitable plea \ but that there are many inftancet 
where a legal bar may be pleaded : fettled account 
pleaded, i Vern. 180; 2 Atk. 1. Plea of an award, 
5 Atk. 539, 644. Fine and nonclaim, t Cb. Caf. a ; 
a good plea, both to relief and difcovery. 

The Lord Chancellor faid, that fince this plea had 
firft come before him, he had converfed with the 

Mafter 
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Wndmany.nj^ Maftcr of the Rolls and feveral of the Judges re. 

f . ■ fpefting it, and that Iije was' confirmed in his judg^ 

ment, that allowing the plea would be trying tb^ 
bar, which was moft proper to be triicd at law> ani 
therefore affirmed his former order. 



V JT '^*-^Vh Matthews v. The Bifliop of Batb and Wells. 



Coparceners T^HE bill was for the partition of an advowfon; it 

tovfom 'Bill**' is neceflary, becaufe if the party jointly interefted 

fhe m^'I^by"* ^*" ^^^ concur in prefenting, and the time l^pfes the 

frefeming alter. Biftiop Will prcfcnt ; the ftat. of 31ft of Hefiry the 

8ch, which compels parties to a partition of a joint 

tenancy, it wa^ urged, extended to an advowfon, 

and was to be done by prefenting alternately : fee 

('•) fupT. g fimilar cafe before Lord Hardwicke (a). . 

The Lord Chancellor laid it down as a fettled 
principle, where one coparcener hath prefented, the 
other coparcener may compel the Bifhop the next 
turn to indud the clerk whom f\ich other coparcener* 
prefents. 

8 July 1785. 

Sir Lloyd Ken- Moodaly V. Moretofi and Eaji India Company. 

ting for the Lord 

^B?rc c' 6 T^2 ^^fi ^^^^^ Company had granted to the plaia-* 

s. c tiff a leafe for fupplying Madras with tobacco, 

f demurrer"' ^^ which. as the bill flated the Company had dit 
would not lie to a poffeffed him, and granted a leafe for the lame purr 

bill merely for a * ^ ? 1 r • • i» i_ 

difcovery; ro pofe to another perfon befqre the expiration of the 
tiff toVotLbw" plaintiff's leafe : The plaintiff^ in order to enable him 
piihltiff hadnot ^^ f^^ ^^^ ^^^ ^''8'^^ fi^^d l^'s ^^^^ ^^^ ^ difcovery, and a 
rto^n luaw* '*"" commiffion to examine witneffes j but prayed no relief, 
but held it ' . The 

would. 
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The defendant demurred, upon Tevcral grounds, ^*'^''^i/: ^''" 

that the defendants, the Eafi India Company, were ...■ 

Sovereigns of the territory; that they could not be 
fued ; that it might be attended with bad confequen- 
ces, in a political view, to difcover their fecrets ; and 
that the defendant (Moodaly) being their fecretary, 
and fworn to keep the fecrets of the Company, 
could not be compelled fo difclofe them ; befides, 
the plaintiff had not bror^ht an adion, and no good 
csufe of aSion was proved. 

The cafes cited by the defendant wer€ : Meal v. Eaft 
India Company, 3 P. Wnis. 310; Heathcote v. Fleet > 
a Fern. 422 ; Mor/e v. Buckwortb, 2 Vern. 443 ; and 
Colonel Dethick v. Lord Howe^ before Lord Thurlow. 
The bill was for a difcovery ; a demurrer allowed, be- 
caufea good caufe of afbion was not ftated in the bilL 

Mr. Madocksy for the. plaintiff, cited the preceding 
of Hindman v. Taylor (a). (4) fupr. 651, 

There may be three, perfons againft whom the ac- 
tion may be brought : the Company, the fecretary, 
and the leffee ; and how is it to be known againd whom 
the adion may be brought, dil the difcovery is made- 

The Matter of the Rolls— I fliall put the Eajl India 
Company and the defendant Moodalj upon the fame 
footing. In ordinary cafes, it is ufual for this Court 
to grant difcovery, auxiliary to a Court of law, and to 
grant coihmiinons to examine witneffes; 

It hath been faid, that the Eaft India Company 
have a fovereign power : Be it fo ; but they may 
contrad: in a civil capacity : It cannot be denied but 
that in a civil capacity they may be fued : in the cafe 
now before the Court, they entered into a private 
contract ; if they break their contract, they are liable 

to 
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AfcN^v,JAr». to anfwcr for it. In the prefcnt cafe there is a^i- 

■ ^ facte ground of aftion : it hach been laid» that 

no action havmg been brought, the bill is improper : 

at firft I had my doubts, but I have had finne inftaaces 

Vtoi 



(a) fopr. 65. I mgjia ^^ ^.jjfe, ^i Mendes t. Barnard (a), ajd 
May 1735} and Emmt v. Jylet, 12th February iJSSi 
which have brought others to my mind ; therefore 
overrule the demurrer. 



ritti;c. ^''- ^' D^"' 



The bill retained TJ^OK the hearing of this caufe, the bill was rew 
wUhMbS!5t"for taincd for twelve months, with liberty for the 
biioffiSinn, plaintiflF to bring bis aftion, and proceed to trial in 
and to proceed ^he mean time ; if not, the bill was to be difmiflfed. 

to inar) and| m 

default, the bill The pl^utiff haviHg nededed to brine his adion 

to be difmiffed .... . vjrj j^i.^ 

withcofti. The withm the time, the ddtendant moved on the Court. 
?^Jid .tolS! day, July 1 785, that the plaintiff's biU might be dif. 
Lifers wmT^ miffed, which was ordered. I thought it not right. I 
H^'^difcTdaST' ^^^^^ Mr. I^ifit^'to fufpend the order, which he did, 
moved to difmifa gsd it was mcntioucd after the fourth Seal ; when two 

the bill; held to 

(>e improper, not doubts arofe. Firft, whether fuch an applicatbn was 
j^I^gmenf at ncccffary ? Secondly, if neceffary, whether that was the 
edTlnlSr*' proper mode? But Mr. Bit/on, one of the fwom 
V%Td^^^^ ^^^^^^» *^ *" amicus curia^ telling his Lordfhip it was 
further direc- the couftaut pra£Uce, upon the plaintiff 's negle&ing 
to bring an adlion within the time, to go before the 
Mailer without a further order, and to get the colts 
taxed, his Lordfhip granted the motion; but bid 
him tell me, it was his pleafure I fhould inform him 

what 



ttoni, 
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what I took to be the pra&ice, and to fafpend the Cattr % . ]>eivar. 
order in the mean time. ' — 

In obedience to his Lordfliip's ordcr^ I fubmitted 
to him the following obfervations : 

Firft, I begged leave to call his attention to the 
language of the order, made on hearing (be caufe : 
^ Let the plainttff's bill be retained for twelve 
months ; and in the mean time let the plaintiff be 
at liberty to bring an adion at law, and proceed 
to trial; and in cafe he (hall bring fuch zGt\on 
and proceed to trial within the time aforefaid, referve 
further dire&ions ; if he doth not, the plaintiflF's bill 
is to be difmifled ; (not an abfolute order that it do 
ftand dirmifled) : and in either cafe, (that is, of the 
plaintiff 's bringing or not bringing an a&ion within 
the time), any of the parties are to be at liberty to 
apply to the Court ;' fo that from the words of the 
order it is plain a further application is neceffary, and 
was intended by the Court. And indeed I have always 
underftood it to be an eftabliflied rule, if terms o^ 
conditions are annexed to an order ; unlefs the words 
^^ without further motion,*' fuch orders are not con« 
dufive : but the party applying muft fwear to the 
Court that the order hath not been obferved, and 
obtain another order to make it abfolute. There 
are repeated inftances on the Seals and motion days, 
when upon an application to difmifs a bill for want 
of profecution, terms are impofed on the plaintiff, 
and if he doth not comply with them, the bill is ordered 
to be difmiffed. If through any miftake or inadver- 
tence the words " without farther motion" are omit- 
ted, the defendant applies and obtains an abfolute 

order of dirmifllon. 

Should 
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CMter V. i>#Ti^ . Should your LordQiip think a further order neccf- 
fary for difmiiling a plaintiff's bill, in cafe he doth 
not bring hig^ adtion, and proceed to trial within the 
time limited, the queflion recurs as to the mode of 
applying for it. 

. Your Lordfhip will be pleafed to obferve^ that the 
caufe is fet down for the decifion of the Court by a 
folemn judgment upon the cafe ; and being brought 
on to hearing, and an order made, it is fubmitted 
whether the Court can afterwards difpofe of the bill, 
on the application of a defendant, but in the fame 
folemn way ? A plaintiff. Lord Hardwicke hcld^ in 

(«) fupr. iSo. Carrington v, HolUy^ lath July 1755 (^), might 
at any time, upon payment of cofts, if there 
had not been a dttermmation, which an ilTue was 
nor. Suppofe the plaintiff had brought his aftion and 
proceeded to triali and there had been a yerdi£l againft 
him ; in that cafe, the caufe mud have been fet down 
to be heard on the equity referred, in order to have 
the bill difmiffed* A judgment may be pleaded, 
which, it is fubmitted, a difmiffion, by an interlocu- 
tory order, cannot. As to the expence of an appli-^ 
cation for a difmiOion, whether by motion, or by a 
folemn hearing, the only difference would be about 
thiny or forty (hillings, for fetting the caufe down ; 
the fame briefs that would be wanted for the hearing 
would be requifite upon the motion ; which differ* 
ence in expence would be fully compenfaced by the 
difference in point of advantage it would be of to the 
defendant to have a folemn judgment, which he 
might plead, inftead of an interlocutory difmiffion ; by 
which, though he gets rid of the prefent bill, the 

plaintiff 
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plainttflTwill not be debarred from haraffing him with c^ur y. Dewar. 
another, as he cannot plead. — — — — 

Lord Chancellor, whien he came into the Court 
diisda7(^)i addreiTed the Bar; ftatedwhati had ('*)aijuiyi785* 
fubmitted to him ; and put this queftion : Can a dif- 
miifion by an interlocutory order be pleaded ? And 
all agreeing it could not, his Lordfliip faid I was 
• perfectly right ; and dire£ted me to tell Mr. Wright 
the Regifter, not to draw up the order; and faid 
the caufe muit be fet dowUj to get the bill difmiiTed. 



Gwm V. Prior. 



^HB bill was for adifcovery and produdion of title LoniThuriowC. 
deeds ; and the plaintiff, by the bill, ftatcd him* ^^ aiive ua- 
felf to be heir at law. The defendant pleaded to the the puimiff 
bill : the plea was, that the plaintiff was not the heir to'be'hlirat^ 
at law. It was faid, that it was analogous to a plea ; laTcJ°oAi?i!f' 
that one who fets himfelf up for an adminiftrator, is ^-***V ^'i **"* 

• ••n it.^ •«> the plaintiff WM 

not admmiltrator, and the Pra^ical Regifter was not betr at uw, 
cited page 276 ; Wynne v. Fletcher ^ i Vern. 447 ; Ord "^**"*' * 
V. Huddlejionj in 1773. Plea, that the perfon whom 
the plaintiff* pretended to reprefent was living ^ the 
plaintiff* replied to the plea> and entered into proof in 
fupport of his right, not of his limited right, but of his 
general right : fo in this cafe, it was faid, the plain- 
tiff ought firft to prove his right to con>e into this 
Court, before he hath the difcovery priayed ; for 
otherwife, any perfon might, by ftating he was heir at 
law, or reprefentative (without being fo)> come into 
this Court, and make a perfon difcover his title, of 
which another might avail himfelf. 
Vol. 1. Uu Lord 
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Gynn v. Prwr. Lofd CHancellor. — ^Hcir or not heir, is a point in 

J ' •• iffue in the caufe ; ^hich the Court will not determine 

upon a plea ; if difprovcd, havmg no title, his bill 

will be difmifled, and he will pay the cods : and 

•therefore overrule the plea. 



J^r^^i'ii'c. John/on V. Aykt. 

A party being in 'T'HE defendant jiylet being in execution in Newgate, 
a crTm'inM feir undcr a feucence for perjury, Mr. Richards as 
^"brourht"up <^ounfel for the plaintiff, on the fourth Seal day after 
under a writ in j^ft Term, moved for a habeas corpus to bring the 
fur the purpofc defendant into Court, merely to charge him m cuf. 
The^uafingof""' tody with a contempt on mefne procefs for not an- 
t^Ahiiiff fliffi- fwering, which, his Lordfliip, on the following day, 
ciw.iy charging ^j^g pleafcd to grant. Finding by the inftrudions left 
to draw the order from^.that the return was founded 
on the return of the meffenger, not of the fheriff, a 
doubt ftruck me, whether the ground of the applica- 
tion was good ? And, if fo, whether there was any 
occafion for fuch an application ? I therefore fub- 
mitted the following reafons to his Lordfliip: 

An habeas corpus cum caufis ilTuing under the or- 
der of the Court of Chancery, is ever immediate to, 
and founded upon the return of the flieriff, or c^ the 
perfon in whofe cuftody the contemnor is, except in 
fpecial circumftances as after mentioned: I have always 
underftood that where an attachment in mefne procefs 
is executed, and the QierifF returns a cepi corpus ; and 
the party is then in execution, in cuftody, and charged 
fo i& cuftody by others, that the next procefs is an 

habeas 
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habeas corpus, &c- to bring him up with his j.knjonv.Ayiet. 
caufes. • ■ ■' *^ 

. Where an attachment in mefne procefs hath iflued, 
and the flierifF returns a cepi corpus^ " and that he 
hath the defendant ready," which he doth when the 
defendant is not otherwife charged, and he hatH 
taken the defendant's bail-bond for his appearance j 
then, and then only, the meffenger goes. 

Should the defendant in the interval between the 
return of the cepi and the going of the meffenger, be 
charged in Execution at the fuit of others, the (herifF 
will not deliver the defendant to the meffenger^ but 
return that he hath the defendant fafe in his cuftody^ 
(that is, in prifon, which is the return the Sheriff 
makes, when the defendant is not out on bail-bond}, 
this the meffenger will return fpecially ; and, on 
that return, znhaieas corpus cum canfis will be granted. 

In the cafe before your Lordfhip, the application 
is founded upon the return of the meffenger, not of 
the flieriff. 

It is therefore fubmitted, that the application for 
the meffenger was improper, and that if any order 
was neceffary, (it being merely to charge the de- ■ 

fendant in cuftody), it fliould have been an habeas 
corpus cum caufts ; but it was moved for and granted 
as a motion of courfe, and drawn up and paffed by 
the Regifter's Clerk as fuch, without his attending to' 
the return of the meffenger, which is fpecial. " The 
•* defendant is in his Majefty's Gaol of Newgate, in 
** execution, on a criminal profecution for perjury :" 
fpeaking as of his own knowledge, not as having it 
from the Iheriff; neither doth he fuggeft that he 
had applied for, or that the flieriff had refufed to 
U u 2 dtlivef 
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jckMf^y.j^yiit. dcHver the defendaot to Uim : it may be taken to bs 
I , , fo by implication ; but it is fubmitted, that when this 
Court iffues its warrant, it is upon fomething ex* 
prefledj not merely implied. 

Should your Lordlhipbe of opinion the application 
is well founded, it is fubmiuedj whether there is a 
neceflity for it. 

The motive fbr the application is not to bring the 
defendant up, and turn him over to the Fleet, in 
etttt to take the bill pro confejfo^ which would not 
^nfwe^ the purpofe of the plaintiff^ (what the plain-* 
tiff fqeks being a dUcovcry), but merely to charge 
bim in cuftody, that when the term of his fehtence 
IS expired, he niay not be releafed till he hath made 
the difcovery, upon aii idea, that when that fentenoe 
is at an end> the llieriff will dificharge him> without 
regard to the attachment direfled to him to execute ; 
which, whether he may do, it may not be improper 
to attend to the form of an attachment : 

•* We command you to attach A. fo as to have 
•* him before us, in our Court of Chancery, as well 
*< touching a conteippt, which he, as it is alleged^ 
^^ hath cpn\mitted againft us, as alfo fuch other mat- 
*^ ters as ihall then and there be laid to his charge ; 
^' and further to abid«, &c. : and hereof fail not.'' 

The iheriff) in the cafe before the Court, bath 
returned, that be hath executed the attachment ; and 
that he hath the defendant in fafe cuftody, (the lan« 
guage of returns when in prifon); and havingp 
made fuch return, it is fubmitted, whether he is not 
obliged to have the body forthcoming, as to his faid 
contempt, whenever called for. 

in 
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In Kendal v. Baron, before Lord Hardwicke^ 9 jchifinv.AfUt. 
Feb. 1743, an attachment having iflued againft the '^""""""""^ 
defendant, for want of his anfwer, direded to the 
Aeriff of the Weft Riding of Torkfhire ; the flrerifF 
returned a cepi corpus^ and that hie had the defendant 
fife in cuftody ; and the defendant being then charged 
in execution for fundry debts, an habeas corpus iflfued, 
dire&ed to the fheriff, to bring the defendant up 
^th his caufes, with which he was ferved ; but an 
infolvent ad having paflfed, thefhetiff difchargedthe 
defendant out of his cuftody. On the above day, 
the fheriff, on motion^ was ordered to ftand com- 
mitted, unlefs he (hewed caufe to the contrary : and 
on the 6th of March following, he wa^ ordered to 
ftand committed. 

Therefore, as by the attachment, " the flieriflf is to 
^ attach the defendant, fo as to have him before the 
^ Court, as well to anfwer the contempt, (for which 
^ the att2(chment iflues), as alfo fuch other matter 
^^ as (hail then and there be laid to his charge ; and 
** of this he is to fail not *^* and as the iheriff by his 
return ftates he hstf h executed the attachment, and 
that he hath the defendant in his cuftody, it is fub. 
mitted, the (henff cannot part with the defendant, 
as to his faid contempt, unlefs he be difcharged, or 
taken out of his cuftody, by an order of this Court : 
If that be lb, it is fubmitted, whether the defendant 
is not fufficiently charged ? And, if he be, is not the 
prefent application unnecefiary ? 

Lord Chancellor, upon the above, was pleafed to 
fay, that had the application been neceflary, the 
ground for it was wrong } and had it been right> it 
was unneceifary : and therefore dire^ed me not to 
deliver the order, 

Uu 3 Dyer 
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Dj-er T. Lcf d Crrrrr. 

*T^iiE siercadfowfonbdngmcrrgazttijihc incumbent 
ciied ; the mortgagee preTccied ; die phintid^who 
claimed to be entitled to the equity cf redemption, 
alf > prefented : by rcaf3n of the double prefentment, 
the £:!hop reftdcd to indud either. Thereupon, the 
defendant. Lord Crcicn^ brought a q-Mzre impedit^ 
and the plaintiff fiSed his bill for an injun£Hon ; and 
on the above day, applied for an injandion to ftay 
the defendant's. Lord Craven ^^ proceeding on the 
quare impedit. 

The mortgage was of long (landing, and no inte. 
reft paid. Lord Chancellor feemed to lay it down 
as a principle, that a mortgagee, when the eftatq 
was abfolute in him, might prefcnt ; and, therefore, 
till it was feen whether the mortgagor would redeem, 
he would not grant the motion: and in order 
thereto, directed an ^account of what was due on 
the mortgage, and to pay it by a fhort day ; and an 
injundion to be granted in the mean time, and on 
report, liberty to apply. 



j7 Jan. 1 7S6. Coddard v. Pritchard. 

Lord ThurlowC. 



Ptricnrjanifcrved A N attachment had iffued againft the defendant, 
rJ'Jpp' In^but! (who had been ferved with a fubpcena to appear 

an a^^a'amftu *^^ anfwcr) for his contempt in not appearing j but 
iffued ..g^inft not bein? to be found, Mr. Richards on the a;th of 

him fur hi« con- *^ ji*rkr«i» ri_ 

it;m',f, and ori January^ moved under the Aft or Parliament, ot the 
io\void°ui!'/' 5th of Geo. 2. to render procefs eSeftual againft per- 
c<?Jrt'o.'dered ^^s who abfcond, &c. which provides a remedy, 

Mm to afipear bv a certain d.iy, under the Aifl of the 5th Geo. 2. to r.cdor proceCi cffc^ual afaioft 
^eifoiii who abfcond, £ccr 

where 



A. D. 1786.) IN CHANCERY. - ' 663 

where a defendant abfconds to avoid being ferved, or OtM^rd^, 

being fcrved, refufes to appear ; that the Court would ^ 1,^ 

under the faid Ad, appoint a day for the defendant to 
appear. The Lqrd Chancellor had fome doubt, and 
alked Mr. Richards^ if he had read the ad, and wiflied 
him to confider it, and make his motion on a future 
day : he did on the 27th of January^ and cited a cafe 
from I Bnnvn*s Cban. Rep. fol. 388, when his Lord, 
ihip granted the order : The affidavit on which the 
application was grounded^ was, that the defendant had 
been ferved with a Aibpoena ; that not appearing, an 
attachment had iflued ; that diligent fearch had been 
made to attach him at his laft place of abode, and 
where he formerly lived ; that he could not be found, 
and that there was great reafon to bdieve, he ab- 
fconded to avoid being ferved with the procefs of this 
Court. 

The cafe cited, was Mawer v. Mawer^ it is dated 
the 30th of June 1784, and entered Lib. A. 1783, 
fol. 545- 



Waikins v. Btffb* i Feb. 1786. 

LurdCfaancellor. 



T^EMURRER to a bill praying a difcovery and relief, ucmunertoa 
for that as it was alleged, the plaintiff had no ^*" p«y»"e \ 
equity, and that it he were entitled to any relief, it rcUef: allowed. 
was at law. 

It was objeded to by the plaintiff, for that it was a 
general demurrer, both to difcovery and relief; and 
that though he could not have relief in this Court, 
he might at law, and the difcovery prayed, would 
lead. to it. 

The deqiurrer was allowed. 

U u 4 . LMn 
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iThi'fcJiurci V. was a plea of the Statute, and a general avennent, 
^'*' that there was nothing in writing between the parties; 

I think that is a right way of pleading. 

The cafe before me, is of a man wanting to difpofe 
of a public hopfe, for an annuity of 40 /• and fomc 
money was paid him for his (tock, &c.: the parties go 
to an attorney, and give him inftru&ions, and he 
takes minutes as the foundation for drawing a deed ; 
and the bufinefs went on from the day of 

February to the 23d of March following : On the . 
a^d Manhy the vendor chofe to be off. 

The minutes taken by the attorney were more ge- 
neral than the agreement fet forth in the bill amounted 
to, which was more particular in the parol part, than 
in the general agreement. 

If there ever were a cafe on which the Statute of 
Frauds was intended to attach, it muft have been this ; 
ihe plea muft therefore be allowed, and the excep- 
tion overruled. 

I determine this cafe merely on the fpecial grounds 
of it, becaufe in procefs of time, it muft come to be 
more maturely confidered, what fort of verbal agree- 
ment (after a plea of the Statute of Frauds), this 
Court will carry into execution. 

I am at prefent prepared to fay, that where there is 
an agreement confiding of mutual coincidents (on the 
various terms dated in this bill), and in order to it's 
being extended at large, it is put into the form of an 
inftrument, and that is not avoided by any fraud: 
either party taking advantage of the lo$us penitentia, 
(hall not be compelled to carry it into execution, if 
he infift on the Statute of Frauds, 

I Goodwyn 
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Goodwyn v. Spray. L'iV'hJi'^-c, 

^OSEJPH Stanley feifed in fee of real eftates, died in- 
^ teftate, leaving the plaintiff and the defendant, 
bis co-heirs at law, to whom the edate defcended as 
tenants in common, in undivided moieties: The de- 
fendant got into poflcffion by virtueof anejeftment, and 
having cut down fome timber, and threatening to cut 
down the reft, the plainti? filed his bill for an injunc* 
tion to ftay wafte; and accordingly on the 2i(l of Fe- 
bruary 1786, moved by Mr, Brown for an injundion, 
on the ufual affidavit, and his Lord(hip granted the 
motion, but before the Court rofe, having a doubt whe- 
ther there could be an injund:ion to flay a tenant in 
common, from doing what he pleafed with his own pro* 
pertyjdiredcd metofufpend the order : Mn Brown on 
the 22d again mentioned it, when the Lord Chancellor 
was clear in opinion, he could not (top the defendant, 
and the only remedy the plaintiff had, was to get a 
partition, and directed the order not to be drawti up« 



Mole/worth v. Lord Verney* as p^^- »7W- 

^ I«ordThurlo«C« 



'T'he defendants Lord and Lady Verney being in con- 
tempt to a fequeftration for want of their anfwer, 
the caufe was fet down, and there was an order for 
the Clerk in Court to attend with the record of the 
bill, that it might be taken pro confejfo againft the faid 
defendants : The caufe came on to be heard the above 
day, when his Lordfhip difmiffed the bill againft them 
for want of equity, 

Kenyon 
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J 3 March i :t(5. Kefffon V. Wortbimtoh. 

LordThurlow C. ^ ^ 



Sec Douglas V. n^i^MAs KenyoTiy the late hufbartd of tfie plaintiflT, 
ciay,fupr.39i- bcing indebted to fun dry perfous, made his will, 
and appointed the plaintiff his executrix, and de- 
vifcd his rcaleftatcin aid of if. 

John Cajh a creditor, filed a bill on behalf of him- 
felf and the other creditors, againft the plaintiff as fuch 
executrix, and againft the devifee and the heir at law, 
to eftabliffi the will, and to have. the defendants paid 
out of the real and perfonal eftates, and by the decree 
ifl that caufe, dated the 31ft of January 1786, the 
will was eftabliflied, an account of what due to the 
plaintiff and the other cr^ttors was dirededj andad« 
Tertifements were to be publiflied, for the creditors ta 
come in and prove their debts, and the neceffary di- 
redbnft were given for payment. 
. Nbtwkhftaading this decree, y<ibn Wortbihgton the 
defendant in this caufe and one of the creditors* 
brought his adiion at law againft the plaintiff as 
executrix of the teftator, for the recovery of his debt. 
The plaintiff in this caufe the executrix, filed her 
bill in this Court againft the defendant, fiating to the 
effed aforefaid, and praying an injunftioh to ftay pro- 
ceedings at law ; the defendant having prayed a dedi^ 
mus to take his anfwer, the plaintiff applied for, and 
Qbtained the common prder for ah injun&ion, till an-> 
fwer and further ordep, with liberty fbr the defend* 
ant to proceed to tria^ and enter up judgment^ with 
aftay ofei[ecutioq« 

On 
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On the nth of March lyS'^, the plaintiflF moved ^sr^'y- 
by Mr,SianUy^ that the injunction might extend to (lay - 
the defendant from proceeding to frial ; but it being 
at that time .uncertain^ whether thc^ application was ne- 
ceffary, as it was not clear whether the plaintiff at law 
had declared, and if he had not, the injundion would 
have prevented his takinc^ any ftep at law j if he bad» 
then it only went to ftay executi')n : It ftood over tiH 
this mornings when Mr. Stanhy again brought it on, 
(the plaintiff at law having declared), and cited Martin 
v. Martin (a) ; Bertie v. Bertie ; Morris v. Bank of (-) i Vei. ^ i. 
England; Forrefter^% Reports of Cafes in time of 
Lord l^albot^ 217 (*) ; Douglas v. Clay, 21ft February ^b) 3 p.wms, 
1769, fup. 393, by Lord Camden -y and Brook v. Rey- 4o*»°"^^- 
noldsy 22ih November iyQ2j by Lord Thurl&w (^): (OiBrcCc. 
Mr. Scott for the defendant argued, that the decree ^ ^ 
was only quod computet^ that the plaintiff might not 
profecute it ; that it was hard the defendant ihould be 
prevented from ufihg his legal diligence to obtain a 
judgment, and that he ought to have his eledion. 

Lord Chancellor.— Having decreed an account of 
what is due to all creditors, and having decreed an ac* 
count of affets, and adminiftratbn of them in payment, 
will this Court faffer4t*s decree to be rendered nuga- 
tory, by altering the coOrfe of admfaiiftration? Certainly 
not. It will furely prdteO: the executor or admir 
niftrator in obeying it's decrees ; the creditors will 
have juftice here ; and therefore let the injun&ion 
extend to flay trial. * 



Mogg 
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r^Maicfa 1786. 

tixiucd. 

"■"■: T[^HE plaintiflF was a truftce of certain eftatcs, and in 

havioro/ciaf"m- whom the legal eftate was vefted : The defendant 
JSl'd^wn*"^' hath not any right, but perfuaded the tenants to cut 
:Sr4\ down timber 
mcrt trefpaffcr, igi\\ {q^ ao injunftion to ftay wafte ; and this day 

and having com- i-Trir ..^. ' 

mitted an aa, the plamtm moved for an injunction accordingly, 
aaiTn woi?id lie upoH filing the bill : It was mentioned on the nth, but 
Swo;;jd!.ot the Lord Chancellor defired Mr. Madocks to fee, if 
frant an injunc- hc could find an inftance, where a ftrancer comes 

iwn to flay ', o 

wafte, upon lands as a trcfpafler, and cuts down tim- 

ber, or commits wafte, in which this Court hath 
granted an injunction to ftay him, faying he was lia- 
ble to an aftion by which he might be ftayed. 

On this day^ the 13th, Mr. Madods (aid he had re- 
colleded a cafe before Lord Camden C. in which the 
plaintiff was lord of a manor in O:^fordjbire^ upon 
which the defendants claimed a right to eftovers, and 
under that right, they cut down timber in one day to 
the value of 400/. ; the plaintiff filed his bill for an 
injunftion to ftay wafte, and obtained one *, upon it's 
being ferved, their attorney advifed the defendants to 
dcfift from cutting down any more timber, but ad* 
vifed other tenants of the manor to cut down timber ; 
upon which Lofd Camden granted an injunction to 
ftay wafte, againft perfons not parties, and Mr. 
Madocks argued this as a cafe in point. 



The 
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The Lord Chancellor faid it did not apply, for in ^^si^^^n^^ 
that cafe there was a right to fomething in the de- 
fendants, though perhaps they carried it beyond what 
fuch right went to ; and that until fuch right was 
determined, it was very proper to ftay them from 
doing an ad, which if it turned out they had no right 
to do, would be irreparable : but in the prefent cafe 
the defendant had no iiiterefl ; he was a mere tref* 
paflfer, and being fuch, an adion of trcfpafs would 
lie againft him ; and therefore his Lordfhip would 
not grant the motion. 



Sweet V. Southcoie. »7 May 17S6. 

Sir Lloyd Km* 
yon M. R. Tucinf 

Dill againft a derivative mortgagee, for a difcovery, ^^xLoxd Thur- 

ftating, that he had notice of a fettlementj the - 
defendant dleaded : Upon arguing the plea this day, DerivaiivcinirN 
his Honour faid, if a derivative mortgagee under <;dbyareitie. 
mortgagees, without jxotice, pleads fuch matter, S*hh handJ^f 
though he hath notice by a fettlement coming to his }rom™wh5m hi 
bands, that the firft mortgagor had no right to mort- ^^'^^'jj^**'^- 
gage, he Ihall not difcovcr it ; therefore allow the ^^o^ce. 
plea* 



Bancroft 
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3'«- S.C. and 

3 Atk. I.S. C. ^riJJE bill was for the fpecific performance of a parol 
Tucadmiffionof agrccmcnt, by the purchafer againft the heir at 
»?m?',.'k7,"t law of the vendor j he by his anfwcr doth not infift 
out of rhe Stature on thc ftatutc in exprefs words, but he fays, *if 

of Fuuds. ^ \ "^z/ « • 

* any parol agreement were made, he was not affccled 

* thereby, in regard the fame was not reduced into 
^ writing, nor in any fort performed by Elizabeth 

* Hay in her life-time ;* and Lord Hardwicke C; faid, 
that had the bill been againft Elizabeth Hay^ and (he 
had admitted the agreement, he would have decreed 
a fpecific performance of itj for the admiifion took 
the cafe out of the Statute. 



8 Feb. 1786. IVhitcburch V. Bevis. 

LordTkurlow C. 

55^"s c.^' pi-EA of the Statute of Frauds, to a bill for difcovery, 

> as well as for a fpecific performance of a parol 

Tf FMud^ir'' agreement, and the bill ftated feveral afts, in part 

lowed, buk ie ' performance ; but thc defendant did not by anfwer, 

WM upon the j t i. 

particular ctr. . deny ttic agreement. 

thTcafr'^^ The plea was arguing feveral days, and his Lord- 
fhip upon the preceding cafe of Child v. Godol^bin, 
which he read, made a fimilar order. His Lordfhip 
cited. Earl of Aylesford^s cafe, a Strange^ 783, and 
faid, as Earl Macclesfield did in Child v. Godolphinf 
that if the defendant admitted the agreement, the 
Court would decree a performance ; for the %dmiffioa 
took it out of the Statute« 

This 
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This calc being reargued ad March 1789, before ^^f"'^^*''- 
Lord Tburlow C, on giving judgment, be proceeded ■ 
thus : 

This is a fubjefl: I have nuch confidered, and I have 
alfo confulted feveral of the Judges upon itj but I do 
not find myfelf enabled to reconcile the practice of 
the Court, in two of it's rules : the allowance to pkad 
the Statute of Frauds ; and a decree of an agreement^ 
as it (lands confefTed in the anfwer. 

The rule feems to carry aneceffary conclufion along Lord Macdef. 
with it, that whatever in confcience affords the plain- Hafdw^cih^ 
tiff a title to relief, it is impoffible to exempt the de- Hc «/^a/ w dcnjr 
fendant from a difcovery of, in order to enable the 
plaintiff to obtain that relief; but where the defendant 
hath pleaded the Statute, and hath not confefled the 
agreement, the Court hath in no inftance compelled 
him to perform it ; the cafe of Wayley v. Bagnal^ hath 
placed that rule a great deal too Itrong to be over- 
turned. 

I have read over with attention all the cafes, and 
find but two decided cafes, in which relief hath been 
given upon an agreement confeffed, againft a plea of 
the Statute of Frauds, the firfl. Child v. Comber^ be- 
fore Lord Macclesfield^ the loth March 1723 j the 
other Fox v. Peacby^ before Lord Hardwicke^ 2 jftk. 
256 ; but the dida are very numerous* It appears to 
me to be neceflary to corred that rule ; if the plaintiff . 
doth not ftate his agreement, as not being within th^ 
Statute, I think his bill fliould be demurred to* 

In the prefent decifioi;, I (hall go no further than 
the cafe before me : The cafe in Ireland^ though not 
like the prefent, is analogous, coniifting of a variety 
of trania£lionS| approaching to a performance ; there 

was 
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Coui^ef^of ftay wafte, or in the nature of wa(le» when the wade 

^^l^^r'*''' fworn to, and upon which the injundion Is grounded, 

I is denied } the Court will admit proof by affidavit, 

in fupport of the fa£ls, and the following are the rea« 

fons it is fubmitted for fuch pcrmiflion. 

When applications for injunftions to flay wafle, or 
what is in the nature of wafle, (which are fpeclally 
inoved^ and upon affidavit), aremade, theCourt C3q)e&s 
fuch affidavits to be clear and pofitive, as to the afis 
done, &c. and not fo fpeak from hearfay and belief; 
and it frequently happens, that the affidavits not 
being fatisladory, the Court refufes the moiioni and 
tells the plaintiff to get a frefh affidavit, and to fpeak 
with more precifion. 

Therefore an order fo granted, is founded either on 
truth, or falfehood ; and it is not a defendant's de- 
nying by his anfwer the acls fworn to, that make 
them lefs true : Suppofe five or fix perfons were to 
fwear pofiiively to a£ls of wafte, &c. and a defendant 
was by his anfwer to deny the whole or part j it then 
would refl with the Court, to confider to whom the 
mofl credit is to be given : How is that co be known, 
but by confideiiflg the fwearing of each ? And upon a 
defendant's application to diffolve an injunftion to flay 
wafiej will the Court diffolve it, without knowing 
what they diffolve ? And how is that to be known» 
without reading the injunftion, or the order granung 
it, (which arc always read, or fuppofed to be read), 
and if read, the Court cannot but fee, upon what it 
is founded, for the injunction recites the order in 
hacverbay (which runs thus), * Upon opening of the 
* matter by Mr. cf counfel with the plain- 

* tiff, 
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« tiflF, it was alleged that it appears by the affidavit of ^^^^^^I'f^ 
* (firft as to the plaintiff's title), that the defend. -»^'^". 
' ant hath done, or caufed to be done, &c/ And (hould " 

the Court diffolve the injundion, without knowing 
upon what it was founded^ merely upon the anfwer of 
the defendant, it will do that blindfold, which may 
be the means of irreparable damage ; and if a defend- 
ant hath committed the leafl wafte, though not to 
the extent ■ fworn to, the Court will be cautious to. 
prevent his doing further injury. See the cafes of 
Fackingto7i v. Pcukington (a) } and Attorney Gene- (^) supr. loi. 
ral V. Burro'ip (F). • (*) Supr. 12^. 

That the anfwer is attended to, fo far only as it 
goes to the denial of the plaintiffs right, or equi- 
ty, it may not be improper to refer yOur Honour to 
the common and ufual language of an ord^r, to dif- 
folve an injunction unlefscaufe; which is the mod 
ufual for a defendant to apply for, on putting in his , 
anfwer^ and which if the defendant had done, inftead of 
the mode he hath taken, pleafe to attend to what he 
would have faid: "Whereas the plaintiff hath obtained 
an injundion, to ftay the defendant, his fervants,' 
workmen, and ag^ts, from committing, &c. until 
anfwer, and further order, now upon motion this day 
made by Mr. //. of counfel with the defendant, it was 
alleged; that the defendant hath fince put in a full 
and perfed anfwer to the plaintiff's bill, and thereby 
denied the whole equity thereof^ (that is, the plaintiff's 
right to come into this Court, not the a&s fworn to 
have been committed) ; and therefore it was prayed, 
that the faid injunftion may be diffolvcd, which is 
ordered accordingly, unlefs caufe." 

Xx2 That 
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Countefior That the admictin? of affidavits to be read in fup. 

^Mi^j. port of injunaiohs to fray wafte upoa application, is 

•"~-~~"" not novel, v?ill appear from the following cafes, and 
the dictum of Lord Hardwicie : 

Mount V. Fenner^ 4th of Atfg^jl 1 732. The bill wa» 
for an injun&ion, to ftay the printing of the Common 
Prayer Book ; and an injunction vas granted upon 
affidavit of (he title^ till anfwer and further order % 
the defendant put in his anfwer, and upon his applir 
ption to diflfolve the injundion, which was moved 
fpeci^lly, affidaviu were going to be read^ but it being 
fuggefted, that the defendant had put i?i a plea, which 
went to the plaintiflF's title, the Court faved the no* 
tice, until the plea was argued ; the plea was argued 
the above day, and allowed ; and in confequence 
thereof, there being an end of the plaintiff's equity, 
the defendant moved immediately to diffolve the ia- 
jun£Uon, which was granted, 

Dn the 1 ith of July 1786, Mr. Attorney General 
again moved to diflblve the injunftion, when his 
Honour faid,. that as the deciding of the queftion 
^ould edabliih the praflice in future^ he would fave 
the motion until the Third Seal, and ia the mean 
time, would confult the Lord Chancellor. The plainer 
tiff inadvertently confenting that the defendant (hould 
read affidavits, in fupport of his anfwer, (never before 
heard of), if he would confent, the plaintiff fhould 
read his, with which the defendant immediately 
clofed, by confent, and fo it is noted, affidavits 
, on each fide were read^ and the defendant's affidavit 
bein^ the (Irongeft, the injunction was djffolved. 



^^W 
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Rajnery. Julian. t%\'^^ 

t^MURRER fo a bill, for that it was multifarious^ ^^^^"^^ 
overruled being informal ; his Honour at the fame ■ 

time faying, that he would not have it underftoodj ^TlS'/ToTbiu 
he overruled it upon a ground^ that a demurrer for *>eing muiti- 
would not lie to a bill for being multifarious^ and he 
put this cafe : Suppofe an eflate is fold in lots to dif< 
fefent pcrfons, a plaintiff could not include them all in 
one bill for a fpecific performance j for each party's 
cafe would be diflinft, and would depend upon it's 
own peculiar circumftances ; and there mufl have 
been a diftind bill upon each contra6t« 



BnltQfi v« Liwther. 25 i7ov. n%^. 

TT was faid by Lord Thurlow C*, that a lord of a 
Manor hath no right to a common ; he hath a 
right to the foil, to dig, to plant upon, and to do 
every thing authorifed by the Statute of Mcrion. 



Rinvleyv.Ridkj. .3N<..,7t6. 

Loid ThunowC* 

AppLiCATfioN founded on affidavit, to amend a — 
1 ^ • DcpofilinQs of 

depoution* a wiwea 

Lord Chancellor.— Let the depoHtion of William »'«"^«*' 
Ridley be amended, by ftriking out the word Novem* 
ier, ia the line of the faid deppCtionj and inferting 

X X 3 inftead 
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ifpWry V. Rid^ inftead thereof, the word Oilober ; and to that end. 
iff, ' ' * 

. lec the faid depoficions be taken off the file ; and let 
the. faid depofitions when fo amended, be refwom by 
the faid fFilliam Ridley ^ before the Matter, to whom 
the matter in queflion is referred. 



aiFcJ.. 17S7. Selbj V. Scllfv. 

LordTi.urlow-C. 

■""""""^ ^AMEs Selly Efquire, by his will in hre own writing, 
•^ devlfed eflates beneficially in truft for a Mrs. 
Hone, and devifed particular eftates to his beirs^ 
and if nonejhoutd appear in a giixen time^ he devifed bit 
ejlate infcefimple io IVillinm Lowndes^ he taking upon 
himfelf and ufmg the name ofSelby : Mrs. Hone filed a 
bill to edablifh the will, and to have the trufts thereof 
carried into executicm ; and made Samuel Selby^ \yho, 
the bill ilated, pretended to be heir at law of the tef- 
tator, a defendant. 

The faid H^illiqm Lowndes alfo filed a bill to eftablifh 
the will, and to have the benefit of the feveral dcvifes 
in his favour ; and prayod that the defendants* and 
amongft others the faid Samuel Selby^ who pretended to 
be heir at law of the teftator, might fet forth their 
rcfpeftlve claims : the faid Samuel Selby put in his an- 
fwer, and thereby fet forth his pedigree, and that he 
was heir at law of the teftator ^ and infifted on his 
right. 

On the 23d of Jpril 1779, both the caufes were 
brought on to hearing, and the faid Samuel having 
flood out all procefs of contempt to a fequeftration ta 
iArS' Hone't caufe, for want of his anfwer^ the plain. 

2 tiff's 
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tiff*« bill in that caufe was decreed to be taken pro sdhj v. SeOy. 
confejfo againft him, and making default in appearance — — — 
in the faid If'illiam Lowndej,h caufe, although duly 
ferved with a fubpoena to hear judgment, the bill was 
retained for twelve months, with liberty for three of 
the other defendants, exzlixding Samuel Seliy^ to bring 
adlions, or ejectments as they fhould be advifed ; and 
further diredtions were referved ; and the decree or 
order was to be binding on the faid defendant Samuel 
SeU-y^ unlefs he (hewed caufe to the contrary j which 
he not doing, the fame was madeabfolute. 

The three defendants, to whom liberty was given 
by the faid order to bring ejeftments, brought eject- 
ments accordingly, but failed therein ; and the caufes 
being fet down to be heard on the equity referved 
came on to behejird the 28th March 1783, when the 
will was decreed to be e(labH(hed^(having been proved 
per iejlei)^ and the trufts executed j and an account 
of the tedator's debts and legacies, and of his per. 
fonal eftates, and the ufual application of it, and 
other necefliry direftions were given. 

The Maftcr having made his report, the caufe came 
on to be heard for further direftions, when it appear- 
ing that the debts and legacies were paid, and the eflates 
which remained unfold were clear, his Lordfliip or- 
dered that the accumulated rents which had been paid 
into the Bank, by the receiver appointed in the caufe, 
to abide the event of the caufes, to the amount of 
20,000 /• fhould be paid to the faid plaintiff William 
Lowndes ; and the Court declared he was entitled to 
the eftates devifed to him, and ordered that he fhould 
be let into poffeffion of the faid eflates \ which he . * 

X X 4 was, 



68o RLrORTS or CASLS [«7 Ge#. lit 

Seffyy. Srffy. vas^ ^Y\d the accumulated rents were paid to him, 
"""""""^^ and he in conformity to thewill, took upon btuifelf and 
ufed the name of Selby ; and the decree was inroUed* 
The before named Samuel Selby^ kaving afterwards 
brought an ejeftment, to recover the poflTeilion of the 
faid eftates, the faid tVilUam Lowndes by his then 
name of Selby^ filed his bill againft the faid Samuel 
Selby, dating the above fads, and praying a perpetual 
injun&ion. 

On the 6th of February 1787, the caufe came on 
to be heard before Lord Tburlow C. : It w^s argued' 
that the Court having eflabliflied the will, and di* 
refted the truds to be performed/ and the plaintiff 
Selby to be put into pofleilion of the edates ; the de. 
fendant by bringing an ejeftment, was preventing the 
execution of thefe truds, and the decree from having 
the effect intended. 

On the part of the defendant it was argued, the 
defendant did not mean, and that in fa£t he did not 
difpute the effed of the will, or the execution of the 
truds of it ; that one of the truds was a devife for 
his heirs ; that he the defendant was that heir ; and 
that the ejedment brought by him, was in order to 
determine that right.. His LotdQiip faid he would 
confider of it, and ordered the caufe to dand overt 
until the 9th day of February 1787 : It dood in the 
paper that day, when his Lordfliip ordered it to dand 
over until the'22d day of February 1787, and alked 
me, if I knew of any cafe that would apply, and 
what my thoughts were of the cafe before him : In 
confequence of which, I laid before his Lordfiiip^ 
the two cafes of Lowe v. JoUiffe^ and Attor- 
{/) Supr. 74- ncy General v. Montgcmery (<?), and fubmitted, that 

as 
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as the defendant Selbj fuflfercd the bill filed by Mrs. sMy^.Siih- 

Hme^ to eftabliOi the will of the teftator, and to which ' 

he was made a defendant, as claiming to be heir at 

law, to be taken pro confeffo againft him for want of 

his anfwer, (which was in e£Fed confefllng he had no 

claiqi) ; and as he did not appear at the time the caufes 

were heard, to aflert the claim made by him as heir at 

law, in his anfwer to the bill, filed by thefaid William 

LowndiSj though duly lerved with a fubpcena for 

that purpofe, and afterwards permitted the decree 

cr order by which he was excluded, (ihree only of the 

defendants who claimed to be heirs at law, being 

thereby permitted to bring ejectments, leaving him 

out), to be made abfolute, although he were ferved 

with a fubpceina to ihew caufe againft the (aid order ; 

whether the defendant Samuel Stlby^ was not con<- 

fidered by the Court, at the time the laid order 

was made, and is not now to be confidered as having 

abandoned his claim, if he had any ? AnAif ih»wfac* 

ther the Court will permit him to refume it, while 

the decree by which he is excluded, and which is in* 

rolled, remains in force ? In a Chan. Reports^ p* 2 27, it 

is laid down, < that the Court will enforce the decree 

' of a former Chancellor, until it be duly reverred/ 

And in Scrrel v* Carfettter^ 2 P. Wms. 482, it is faid, 

* this Court will oblige all perfons to take notice of 

* it's decrees, as of judgments/ 

On a bill brought by creditors, on behalf of them- 
felves and the reft of the creditors, a decree for an 
account of what is due to the creditors, and an ad- 
vertifement for creditors to come in by a day to be 
fixed, or to be excluded } and an account of aflets^ 

and 
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s</By V. seisy, and application of fuch aflets ; this Court will not 
" permit a creditor, (chough he doth not come in under 
the decree), to take any legal method for the recovery rf 
(-) Brooks V. /jis Jcbt {a)y as by that means the decree will be corau 
illy\',%\%tid teraded ; and (hould a creditor apply for leave to go 
wTnhmgton, bcforc the Mafter to prove his debt, after the time is 
\l J?**^^ '^^^' f"'** ^^^ Court will expeft him to account for hisre- 
Muore v. Pa(Vc, miffncfs : And even if he is permitted, it will be upon 

26JUUCI783. .... i-n • 1 1* • 1 1 t 

terms, that it is not to dillurb any dividend that may 
have been made : If a man (lands by and fees another 
build upon his ground, without forbidding or in 'any 
wife interrupting him, he will not afterwards be per- 
mitted* to claim that ground : How far the defendant 
Selbyh abandoning his claim in manner aforefaid, his 
letting the decree be executed, which direds the ac- 
cumulated rents to be paid to the plaintifiv stnd the 
plaintiff to be let into polTeffion, and the title deeds to 
be delivered to him, which hath been done, be analo- 
SPW9> jsfubmitted to your Lordlhip. 

The caufe ftanding for this day, 22d of Feb. 1787, 
in the paper for directions, his Lordfliip faid, from 
what he had beard, and from what he had read, this 
Court will not permit any perfon to impede the exe- 
cution of a decree, fo long as the decree remains un- 
appealed ; and therefore his Lordihip ordered a per- 
petual injuijilion. 



f^ 



A. D. 1787] IN CHANCERY. 683 

Pope^.Gwyn. lI,.^tJ.l^c. 



^H£ teftacor willed, that his debts fhould be paid 
out of his real and perfonal eftate, and then 
gave feveral legacies, and willed thofe legacies fhould 
be paid out of his real and perfonal eftate, that 
was poflefled of, or fhould bepoffeiFed of, or might 
thereafter be poflefTed of; but did not devife his eftate» 
or make any executor : He left two infants defendants 
in the caufe, his co-heirs at law. The Court held the 
real eftates to be equitable aifets, and decreed them 
to be fold ; and the infants the co-heirs to convey at 
twenty-one; and the purchafers to hold and enjoy in 
the mean time. 



Mountain v. Bennef. 



1 March T7S7. 
Lord TburlowC. 



TLTr. Mansfield on the Firfl Seal after Hilary Term, 
^ applied on behalf of the defendant the heir at tl^^^^^^e 
law, for a new trial of an iffue devTavit vel non^ '^'['^"^^^f^^r 

> ^ r t n r . at I.1W paying i he 

which was granted, upon payment of the colts of the roft«ofche 

former trial. Mr. Mansfield ob]eQed to his client's 

paying the cofts, it being unufual, as he infifted, for 

an heir at law to pay cofts. It flood over from the 

Firft Seal to this day, for his Lordfhip's confideration* 

Having laid before his Lordfhip the cafes of Birt v. 

Pitt (a) i and Blount v. Swinnerton (^),. his Lordfhip g I^pj- St^ 

granted a new trial, upon the defendast's the heir at 

law,' paying the cofl of the former. 



Gueji 
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HJl^^l Gt^y.Harrh, 



JgiLL difmifled on hearing the caufe, urith cofts to be 
taxed as to the defendant Cook ; and the plaintiff 
to pay tool, cofts to the reft of the defendants. 



^ June 1 787. MoUneux V. Luard. 

LordThurloftC. 



The replying to TPHi bill was amongft other things for an injunfiion} 

ur^ingYfuh^ and an injunaion was granted until anfwer, and 

S"d"^iygHuki ^^^^^^ ^^^^^ • The defendant anfwered, and having let 

copoducewic- two Terms pafs without applying to diflblfe it, the 

prevent a defend- plaintiff imagined, he did not intend fuch application, 

u^Tt^tf. and therefore replied, ferved a fubpoena to rejoin, and 

ilJjunai^'unieft ^^^^ 8^^^ * ^^^ ^^ pToduce witneffcs, and prepared 

^<«- interrogatories : then and not before, the defendant 

obtained the ufual order, to diflblve the injunction, 

unlefs ths plaintiff Ihewed caufe to the contrary : the 

plaintiff upon the grounds of the preceding ftatement, 

having ferved the defendant with the order, applied 

this day to difcharge the order for irregularity. 

Lord Chancellor. — ^Why did not the plaintiff take 
exceptions ? He had eight days of courfe to do it, and 
upon application, that time would have been en- 
larged : Are a replication and a fubpoena, to ftop a 
defendant firom applying to diffolve the injundion ? 
If fo, a plaintiff may reply immediately on the anfwer's 
coming in, and the next day move for, and fue out, 
and ferve a fubpoena to rejoin ; and thereby preferve 
his injun£lionj, which is only a temporary judgment> 

onti^ 
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until it is feen whether the phdntiffhath any equity, M^^ntm^^ 
and though continued to the hearing, will then drop* 
nnlefs the pisuntiff prove his cafe, and it ^ made 
perpetual. 



■t u i 1 J 



Brtwn V. Parry. \i J«i« »7«7. 

THS teftator died feifed of lands^ of which the de- a fievife or b«« 
fendant, his widow, was dowable. By his will, ?.';:?X'Vu' 
he devifed to his wife fome particular eftates for life ; Jl^'^tu'to u^In 
and healfo bequeathed to her fpecific parts of his ^"^r of dower, 
perfonal eftate, but did not add in bar of dower; dower. 
the queftion was, whether by accepting the devife 
and bequeft under her. hufband's will, ihe had not 
barred her cWm of dower ? The Lord Chancellor wag 
clear (he had not ; for it was not her hufband, but the 
law, that gave her dower ; and what her hufband 



gave 



her was an addition. 



Kenrkk t. CUytm. a&^o'ic. 

r[£ defendant had obtained three orders for time ^^'J^*^"' 
to anfwer gnly \ and not anfwering within the having ohtaioed 
time limited, an attachment iflued againft htm. If^^tl^wAj?^^^ 
July i;86> he put in a demurrer only : Upon appli* 
cation to difcharge the demurrer for irregularity, it 
was referred to the Mafter, to fee if it were regular, 
or not ; the Mafter having reported it to be rrgulart 
fhe plaintiff took exceptions to the report; and, 

7 upon 
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Kcnri^k V. Cwj- Upon arguing the exceptions this day, they were 
*^''' sallowed. 

Steven/on v, Gardner, a P. Wms. a86 } Pern r. 
Lord Baltimore f 12 Feb. 1755, were cited. 



a < June T-77. Morfe V. Stevcns. 

lorilBathurftC. •' 



IN 1764, the plaintiflF filed a bill to perpetuate the 
teitimony of vvicnefles, and examined them i but 
proceeded no further ; on the death of a witnefs* 
which happened in 1777, the plaintiff applied in this 
caufe, to publifli the depofitions. His Lordfhip was 
of opinion, that by his negleft he had precluded 
himfelf. 



3 juiv 17S7. Banijier v. Way. 

LordTnutiowC. 



D ILL by the affignee of a (hare of the refidue of the 
teftator's eftate, belonging to one of the refiduary 
legatees againfl the truftees and executors, and alfo 
againft the refiduary legatees who were out of the jurif- 
didion of the Court, (as the bill dated, and was admit- 
ted to be the faft), to eftablifli the teftator's will, anvl : :: 
an account of the teftator's perfonal and real eftate, and 
to be paid the ihare of the charges belonging ro the 
refiduary legatee, which he had purchafed. The 
caufe was heard before Lord Tburlow, on the 5th 
of February 1782, when a decree was pronounced 
eftablifliing the ^ill, and direding the neccffary ac- 
counts. Some of th« refiduary legatees, though fiill. 

abroad, 
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abroad, applied this day, praying to have the benefit Bmdftf v. jr^. 

of the decree, fubxnitting to be bound by it : And it — — — 

was ordered, (they fubmitting to the decree), that 

they ihould be at liberty to enter their appearance by 

their Clerks in Court ; and that they fhould have the 

like benefit of the decree, as if they had put in 

an anfwer, aqd had appeared at the hearing of the 

caufe. 



Creuze v. Bifliop of London. *! J^'y '787. 

*^ LoidThurlowC- 



A N exception was taken to a report, whereby theMaf- ^hc proper way 
ter appointed a particular perfon to be the receiver J^ ^'j^"«^* .^^^ 
in the caufe : It was objeftcd, that exceptions did not «"s » receiver, 
lie CO fuch report. His Lordlhip faid the objeftion court, » by 
was not founded, for that no aft, judgment, or opi- *"^p***~ '** "• 
nion of a Mailer was conclufive ; what be had done 
was an aft ; it was referred to him to appoint, not to 
approve, as he doth of a guardian or maintenance, 
and (late his opinion for the Court to judge of; he 
under the order had appointed ; and there was no 
way to bring it before the Court but by exception ; 
and, being open to exception, fhould be confirmed 
in the ufual way. 

There were cited, Hamilton v. Frankland^ in 1752, 
by Lord Hardwicke\ and Sheppard v. Mills ^ ia 

1785- 



Curzon 
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1 5 July 1 787. Curxcn v. Green. 

LordTburlovC. 



D iLi. by four perfons, for diftind demands ; two of 
them died : the qjueflion was, whether the fuit 
was abated i His Lordibip held it waSf 



«Nov. 1787. Collinridze v. Mcunt. 

frihcfhciiff A WRIT of ne exeat regno ordered to iflbe aKainil 

Trfke* a bail bond ii iir« -ir iri t 

on -4 wri« of «« the defendant, until aniwer and further order, 

c^rt'hiol'no- ahd to be marked m 300/. A writ was made out 
thimj to do with gjid delivered to the Sheriff, by which he was to 

profccuritig the ' ' 

bond. take the defendant on bail in 300/,; the Sheriff 

took bail ; the defendant appeared, (fo that he was in 
Court) ; and after putting in two iiifufficient aafwerS| 
left the kingdom ; (an infuSicient anfwer being no 
anfwf r^ the pl^tiff might have taken the bill pro 
confeffo^ on a fequeftration for want of his anfwer, 
the Sheriff having given up the bail bond to the plain- 
tiSy with liberty to ufe his name» being indemnifiedy; 
the plaintiff, on the above 6th of November 1787, 
moved, by Mr. yobnfm^ for leave to put the bail 
bond on fuit, which was granted. The application 
being quite novels after dating the above fads, I 
fubmitced to his Lordfhip, whether this Court had any 
thing to do with the bufinefs, other than to call on the 
Sheriff to produce the defendant. Lord Chancellor 
faid, be would think of itj and, on Mr. Jobnfon^ 
mentioning it jigain oii the 14th oi November^ Lord 

Chancellor 
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Chancellor faid he had nothing to do with profe- ^'^;'*^^- 
cuting the bond, and refcinded the order he had , 

made. 



Fox V. Mackretb. *3 Kov. 1787. 

1 Bra. C. C. 
400. S. C. 

fN the courfe of hearing this caufe, on an appeal^ i. 

the bill being to fet afide a purchafe made by the ^^/j^jl^'/^^ 
defendant of the plaintiff, juft after he had attained fuficiesttofet 
twenty-one, for fraud and imppfition, and undue mem. 
advantage : k wa$ faid, that all the Barons of the 
Exchequer, on the sift of June 17871 were unani- 
mous, that inadequacy of price alone was not fuffi» 
cient to fet afide an agreement. 



Parkins v. Morris* 5 Dec. 1787. 

LordTburlowC. 



%J[R. Ainge^ for the plaintiflf, having before moved n^f^^, ^^r 
for an order to warrant a Ihort writ of execu- 5""''"1' J*'!;, 

tiai,orinortwrit 

tion } his Lordihip having doubts as to the propriety of crcuuoq of 
of the motion, delired Mr. jfinge to poftpone it to ^ 
a future day ; and faid he would have me ftate to 
him what was the pradice. In obedience to his com* 
mands, I fubnytted to his Lordihip :— 

That the mode of proceeding againft a party in a 
caufe for a contempt, is by attachment, except fuch 
contempt be grofs mifbehaviour ; in which cafe it is 
by application to commit him. The ground for an 
attachment which ifTues of courfe, is difobedience to 
ibmethiog under the Great Seal, fuch as a fubpoena 
to appear, and sipfwcr { or a writ of execution, fucl^ 

Voii. I. Y y writ 
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TMriim V. A/»r. wFit bciHg ncceflTary when a party is driven to cn- 
"*' force a decree : The expence is borne by the party 

fuing it out, unlefs the other party fufier an attach- 
ment to iflue ; in which cafe, it comes within the 
cofls of his contempt. jAs it was, and is faid to be 
flill the rule, that a judgment cannot be divided, 
but that a writ of execution mud be of the whole, 
unlefs by fpecial order ; it was the habit of the Court 
fifty years back, Mr. D. fpeaks from his own expe. 
rience, to grant orders for the purpofc of wananting 
a partial or fhort writ of execution of a decree, which 
with great fubmiffion appears to be reafonable, for a 
plaintiff may be driven to compel a particular defen- 
dant to obey a particular diredion, quite unconnec- 
ted with a multiplicity of other diredlons, which 
concern the other parties.. For inftance : A decree 
eftabli(hing a will, and dire£ling the trufls to be exe- 
cuted, with the confequential accounts ; fale of the real 
eftate in aid of the perfonal ; guardian^ maintenance, 
and receiver ; and then a dire&ion for a particular 
defendant, who claimed a beneficial tntereft in Stocks 
or fecuricy, purchafed or taken in bis name by the 
teflator to transfer or affign them, and to account 
for and pay the intereft ; the Mafter makes his repoiti 
and ftates the refuit of the accounts and inquiries, 
and particularly finds that the defendant had re- 
ceived the fum of : Should 
the plaintiff be under the neceility to enforce 
the decree againft fuch defendant, if according 
to the rule, he mud in the writ of execution write 
the whole of the decree and report, the expence will 
' be confiderable, and will, ihould the defendant imme* 
diately comply with it, fall on the plaintiff; on die 

. contrary^ 
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contmy. Ihould it be confined to that part which f-^'-v^ - 
relates folely to the faid defendant, it will come 
within a very narrow compafs. The order to war- 
rant fuch partial writ will ftate, that by the decree it 
was amongft other things ordered that the defendant 
flwuld, &c ; that the Mafter had made his report, 
and thereby, a» to the faid defendant, found there 
was due from him the fum of that the plain- 

tiff had applied to him for payment, which he had 
refufcd ; and therefore it was prayed, &c. : which is 
ordered accordingly : and the Court may, as it fre- 
quently doth, fix a time, which by the decree is in- 
definite. Mr. Jinge moved again the above day : 
hi* Lordfliip faid he was fatisfied, and granted the 
motion. 

Sir James Wright v. Nuit and Pinbury. Life'Ju'c 

'T>HE plaintiff was governor of Georgia in America, in 
* the time of the rebellion ; he was banilhed, pro- 
fcribed, and his eftale confifcated ; and being indebted, 
the creditor, who is abroad, appoints an attorney 
here to fue : The attorney brings an aftion againft 
both: The debtor files a bill againft both principal, 
and attorney. Upon the anfwer of the attorney, the 
principal being ftill abroad, the plaintiff applies for 
an injunaion. It was faid it fliould have been upon 
an affidavit of fads, the principal being abroad. But 
the Lord Chancellor held, that equitable grounds dif- 
fer from all others brought before a Court, and upon 
paying the fum of 1982/., into Court, an injunction 
was granted until the principal put in his anfwer, 
wth Uberty to proceed to judgment with a ftay of 

execuUon. _ . . 

y y a Ernn^ton 
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yon M. R. fir- 

cciiurr**^*""' B^^^ ^^ ^ relieved againft the penalty of a 

• bond, condiiioned for maintaining a bridge 

itetolr«l>2r acrofsthe Tyne, from Hexbam in Northumberland i 
the performance tfac bridge was deftroved bv an extraordinarv flood 

ofinagreeraenr . P itr i- ri ••• 

tobuiidanhoufci m one nigbt, and the foundation of the river being 

compeTacon- fo bad at that fpot, as to make it impoffible to 

'blcau"thl)eu; build one that would «and ; the caufe came 

thing certain to on to bc heard, and after hearin? the defendant's 

defence, his Honour put it o£F merely for the pur- 

pofe, and in hopes, that the Juftices of the Peace at 

the Quarter SeiTions and the plaintiff would fetdf 

mattersj which he recommended : His Honour men* 

tioned a cafe in the Court of Exchequer, in which he 

and Mr. Madocks were counfel, the name of the caufe 

Sbakerfy v. Lord Kilmurry ; the bill was to compel the 

defendant to keep up the be4 and banks of a river, be- 

caufe the not doing of it was permiilive waftej as it tet 

' the water out, and overflowed the adjacent grounds ; 

his Honour put the following queftion : Did you ever 

know an inftance of a bill to compel a defendant to 

perform an agreement to build an houfe ? Certainly 

not ; but to compel a conveyance of la^d you maj, 

becaufe there is a thing certain to be conveyed. 



Edwards 
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Edwards v. PcoL a? ^b. nit. 

Sir Lloyd Ken* 
^ ^ yon M. R. 

A N application quite out of courfe being intended ■ 

to the Lord Chancellor, but he being confined ;I^^t«ft whom 
by lUncfs, was the above day made to the Matter of the Serjeant .t 
the Rolls ; the Regifter thought it his duty, to ap. d/red tigorfor 
prife his Honour of it, as he had his Lordlhip be. S^lcf/SSco 
fore, what the intended application was, and the cafe fo^'f^ m^^"J * 
on which it was meant to be grounded j and premifed, j"* ***'"^**^ 
that the eftablifhed praftice and courfe of proceeding on a^und^y^^fo* 
againft a party for not performing a duty decreed, (ex- « AJm^i^iAdT' 
cept for not producing deeds before the Matter, or li^^r"„\*^"and*the 
putting in his examination), is by attachment, attach- p»*«ntitr being; at 
ment with proclamation, commiiEon of rebellion. without"remedy» 
Thefe are iffued of courfe without an order; miift be tion,**that^ ««- 
iffued and returned, and if non eji inventus be re- ITJIf m^tuff^^ 
turned, t*hc next procefs is the Serjeant at Arms, fo commimanert 

'* •' ' who can break • 

which IS by order, locici^jcc. but it 

For not producing deeds, &c. before the Matter, bJing awrit/* 
purfuant to a decretal order, the common and ufual rr.!cd,f«ucYof 
courfe is, to apply in the firft inttance for an order, *^*'"'^*' 
npon the Mafter^s certificate, that the party do pro- 
duce, &c. in four days, or that the Serjeant do ap* 
prehend the defendant, and bring him into this Court 
to anfwer his contempt : (hould the parry be taken' 
he is brought into Court, and turned over to the 
Fleet, and thereupon the Court will of courfe grant 
a fequettration. 

So if the Serjeant at Arms return non eft inventus^ 
the Court will upon fuch return, (fee printed orders 
of Court, fol. 203, concerning the Serjeant at Arms) 
grant a fequettration* 

Yys The 
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Kdtuardsy.PteL Xhc gfound of thc application is, that by the de 
'"'""~"'"*^ crce, accounts are c'irefted, and the eftate in queftion 
to be fold ; and in order thereto, all deeds, &c. in the 
cuftody or power of any of the parlies, are to be pro- 
duced before the Mafter. 

The defendant in whofe cuftody the writings are, 
refufing to produce- them though funimoned, the 
common order, upon the Matter's certificate, for the 
Serjeant at Arms to appiehend, and bring the defend- 
ant into Court hath been granted ; The defendant is a 
lodger, and keeping himfelf ihut up in his apartments* 
except on a Sunday^ the Serjeant at Arms cannot 
execute his warrant. 

The pljiniiff upon a fuppofition he is without 
remedy, intends to apply lor an order, that he 
may be at liberty to lue out a commiflion of rebel- 
lion, (a procef^, as btfore oblerved, that is never ufcd 
in fuch a contempt as the prefent, but if iflued, is 
without order, and is fued out of courfe), for that 
fuch writ as it is faid, may be executed on a Sunday^ 
and according to Crompton p. 47, ' the Commiflioners 
' may break open the party's houfc, or the houfe of 
' another where he is/ 

Suppofe the Court (hould grant the order, and the 
plaintifF (hould fue out a commiflion of rebellion, the 
Commiflifjners can only attach the body, ana bring 
the pany into Court ; their authority doth not extend 
to his property ; but with great fubmiffion, the plain- 
tiff hath his remedy in the ordinary way, if he will 
purfue it : He hath an order for the Serjeant at Arms 
to apprehend and bring the defendant into Court ; he 
can, or he cannot apprehend him; if he doth, he will 
bring the defendant into Court, and he will be turned 

over 
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over to the Fleet, and thereupon the Court will of sdwardis, p«c/. 
courfc grant a fequeftration j if he return a non ejl - 
inventuj, upon fuch return, the Court will likewife 
order a fequeftration, which not only goes as ori- 
ginally ad rem, but to all the perfonal property of the 
contemnor. 

Should he keep the door of his apartments (hut, 
and refufe to deliver poflfeflion to the fequeftracorsy 
the Court will of courfe upon their certificate, grant 
an order, to enjoin him to deliver poflTeffion to the 
fequeftrators, and upon fervice of the order, and dif- 
obedience, an attachment iflties of courfe, (which is 
not to be executed), and upon this the Court will or- 
der a writ of afOftance, to put the fequeftrators into 
poflTeffion : So it was ordered by Lord Hardwicke in 
Birdv* Litikhales, 19th March 1742, the defendant 
was in contempt to a fequeftration, for not perform- 
ing a decree, and kept his doors fhut againft the fe. 
queftrators, and would not let them into pofleffion. 

Bingham v. Bingham, the like, the 9th of December 

i75f- 

On the 26ch of February 1788, Mr. Scott made his 
intended motion : But his Honour taking notice of 
what had been fubmitted to him, adopted the reafons, 
and denied the motion. 



y y 4 Sweet 
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ftS Feb. ir88. Sweet v. Partridge. 

Sir Lloyd Ken- 
Von Ivf R 

iittiog for Lord DiLL by cteditors, for fatisfaftion out of the perfonal 
^^^l^!i^^ aflfets, and if not fafficient, out of the real aflets 
Where fatisfac- defccnded to an infant heir : On hearing the caufe, 
oT^'Jir^t^^"' accounts of the inteftate's debts, and of his perfonal 
fntm h!fr ' fo** «**^« ^«^^ direded, and direftions were alfo given for 
that the parol payment of the debts ; but as to diredine fatisfaflioa 

may demur, thc*'_ i^r- */ iiv«ty r«ii 

Court will ap- out oi the real auets defcended> his Honour laid he could 
^the'reli eaate HOt, becauTe the parol might demur : It was thea 
defceoded, preffed to have a receiver appointed of the laid real 
eftatesy the propriety of which \\it Honour doubted^ 
though he faid it was his wifh to do it ; and upon the 
Couniel faying, it had been done by the Lords Com- 
raiflioners in July 1 783, in a caufe Docker v. Horner ; 
^nd (ince by Lord Tiurlow, on a motion before the 
hearing, (which to my knowledge he did, but I cannot 
at prefent recolleft the title of the caufe\ his Honour 
gave the Counfel leave to mention it on a future day. 
Mr. Scott mentioned it this day, and produced the 
decree in Docker v. Homer : His Honour faid he was 
pleafed to find an inftance ; that he was certain the 
parol demurring was to the difadvantage of an inland 
;md ordered a receiver to be appointed of the real 
f ftate defqended. 



Smitk 
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Smith V. Morris. i Mjreh 178s. 

Sir Lloyd Keo- 
^ ^ yon M.R. 

ryti a bill brought for the purpofc of getting rid of a *BrQ.c.c. 3 lu 

leafe, ofiFering to furrendcr it, and to make all ' 
poffible fatisfaftion^ which the defendant refifted ; it 
was faid by Sir Uoyd Kenyon M. R.> that this Court 
will not decree contrads to be carried into execution, 
merely for the purpofe of harafEng parties. Hales v. 
Doddj cited 2 Atkins^ was mentioned. 



Price V* James. s March 178S. 

T^ BMURRER to a bill for want of equity. 

Lord Tburhw C. — The bill prays difcovery and 
relief : the plaintiff makes the difcovery ancillary to 
the relief: I have thought of it often, and know there 
are opinions for it, but I think a demurrer will lie ; 
therefore allow the demurrer. 



eynonv. Collins. fK.S 



ryt a devq/iavit by the hufband of an executrix ot 
adminiilratix, of the eftate of her teftator or, in* 
teftate; this Court will charge the wife, after the 
death of her hufband. 

Cafes cited: Cro. Car. 564; Vaughan v. Morris^ 
Dyer % 10 { H^entwortb^s Law of Executors ; Corny ns 
Dige/iy under title t& Admimftrator. 

Per Cnriam.'^Deaee the wife to pay the money 
foimd due, on account of the dfvaftavit. 

Jeremiah 



% Bro. C.C.313. 
S.C. 
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4 April 1788. Jeremiah Bixly^ on behalf of himfelf 1 

2Br. C.C.324. ^nd ^bc reft of the creditors of I Plaintiffs. 

■■ — Francis Eley deceafed, J 

Sarah Eley the widow of the faid"^ 
Francis Eley^ J^hn Humphrey and I 
John Steane^ the executors ; Sarah I 
Eley an infant, the daughter of the \ Defendants, 
fidd Francis Eley ; John Eley the 
younger, and James Toungj and his 
wife 



J>tft(\ of the 
lurjr«nder of a 



tfitors 



'T'he bill was for an account and payment of the 
copyh«w crt!te, teftator's debts out of his perfonal eftate, 

tcncfii of «l*l* and if not fufEcient, out of his copyhold eftates 
devifed for that purpofe, (which not having been fur- 
rendered), to have that defeft fuppHed ; and if the co- 
pyhold eftate fliould not be fufficient, to have the defi- 
ciency raifed out of other real eftates of the teftalor, 
which he had fpecifically devifed. 

The bill ftated that the leftator was feifed of copyhold 
eftates, and likewife of freehold eftates; that on the 
20th of January 1783, he made his will, and thereby 
willed, that his executors, their executors, adminif- 
trators, or afTigns, fhould as foon as conveniently 
could be after his death, fell his copyhold eftate> 
(which he defcribed J, in truft, to apply the money to 
arife thereby, and the rents and profits till -fold, for 
and towards payment of his debts, fpecial and fimple ; 
and if there (hould be any reiidue, he willed his exe- 
cutors fhould place the fame out at intereft, until i^^r. 
rah his daughter fhould attain twenty-one, when the 
fame fhould be paid to her, and the interqft to arife 

during 
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during her minority, to be applied Cowards her main- sixiy et ai. v. 
tenance and etiucation ; if fhe died before twenty-onc, ^^'y^^^ 
he gave the principal money to his wife \ he devifed to 
his wife Sarahj and to her heirs and afCgns, all his 
mefluages, lands, &c. by defcription, at Thorps^ and 
devifed unto his executors, their heirSj and afligns, 
undl his faid daughter Sarah (hould attain twenty-onei 
all his mefluages, lands, &c. by defcription, at Bradr 
fordj to apply the rents and profits for her mainte* 
nance, and when fhe attained twenty-one, he devifed 
the faid lad mentioned lands, &c. to his faid daughter 
in fee fimple ; if (he died before withput iflue, he 
devifed the fame to his faid wife for life, and after her 
death, to his brother John Eley for life ; and after his 
death, to his nephew John^ in fee fimple ; and gave to 
yobn Montford and John Stean whom he named 
jointly with his faid wife executors of his will, and 
gave them 10 /• each for their trouble; and gave the 
relidue of his perfonal eflate to his faid wife. .The tef- 
tator died, and his executors proved his will, pofleflfed 
his perfonal eflate, and entered on, and received the 
rents and profits of the real eflates devifed to them^ 
but neglefting to pay his debts, under pretence that 
the copyhold eftate devifed in aid of the perfonal, was 
not furrendered to the ufe of the will, the plaintiff 
filed his bill for the above purpofe, infifling that the 
copyhold eftate being devifed for the payment of debts, 
the defe£t of its not having been furrendered ought 
to be fupplied. 

The caufe was heard on the nth of February 1786, 

when the will was declared well proved, and<lecreed 

to be efUblifhed, and an account of the perfonal 

efUte, and an application of it, in payment of his 

a debcsi 



Bixly t\ a). V, 
Eiey et a|. 
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debts, was like wife decree?? 
cdnfideration how the defici 
teferved : The Mailer mad- 
that the perfonal eftate wa 
teftator's debts. 

On the 2d -^/r// 17 8S, t! 
before Lord Thurlow for 
Mr. Mansfield zvlA Mr. Jh 
where a copy hoi J eft ate W3 
teftator died feifed of fieehv 
fhould be firft reforted to, 
to the copyhold cftate ; a: 
Lordftip's idea, (without ; 
was not read), he order c 
computed ; he ordered tht 
cftate to be raifed out of th 
devifed to his wife and d 
thofe eftates fhoold not be 
be raifed out of ihe copyl 
heir to convey, or furrentl 
The will not having bc^cn 
looking into it, that it wl 
the teftator, that the copyl 
in aid of his perfonal eftar 
might have the benefit of 
freehold eftates to them re 
would be friiftrated, and t 
provided, and the wife bein 
refted in any fur plus there 
arife by fale of the copy ho 
his debts, and underftandi 
Court will fupply the defe^ 





»il«t 




lip articles under which naffhedy. jm^ 

ound, pointed out the '''''^'' 

•hat thefe fteps had not 

and it was feen what 

iff had no bufinefs here, 

a. 








^1. 




.rd Byron. 

•J againfl: the deftindaat, 
g or ufing the fliuttles, 
Jwer and further order ; 
')een guilty of a breach 
r gave notice, and moved 
•defendant, which, after 
es> was granted, 
^yron moved to difcharge 
on for irregularity, for 



9 May T78I. 
LordThuHowC. 

Applic;«tiun to 
dilcharge a fr- 
queftrarion if- 
fucd ng^iiift the 
defendant for 
breach of an 
injiindtion to 
ft^y walic, uptin 
the ground that 
tiic drftndaiir 
had put ill his 
anfwcr, and that 
tlicrefurc it was 
irregular; hut at 
the injuniiion 
wjs in force, the 
defendant not 
having applied 
to dilTolve it, ihc 
Court denied lUt 
motion. 



^Ive the injuridion. 

over ; and Mr. Gr^en^ 
reSed to mention it to 

Lordfliip's plcafure, I 
njunftion fliould be irre- 
be obeyed, as was laid 
1 Woodward v. King (a), (-) » Cbx-ioj. 

lence whether the injunc- 
ular ; the Court thought 
to prevent the defendant 
until anfwcr and further 
ved, and till then it was 
to 
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tTaikifur.BMji, to apply to difcharge the order to amend for irregula* 
• rity, 

[But query : Ai the caufe is out of Court, how could he apply ? And irhe- 
ther it would not be more adviCeable for the defendant not to p»y the leaf! regard 
to any Aep the plaintiff might take, and leave it to the plaintiff to juftify aay 
unwanantable mc^fure be might aviopt to compel the defendant to pay obedience- 
tuit? J. D.] 



30 April f 78S. Halfhed v- Jennins. 

Sir Lluyd Kcn- 

rBr^c!c.3j6. niLL by onc of the farviving partners againft an. 

^•^- other partner, and the reprefentative of a dcceafed 

Plea to a bill for partner, for an account of the partnerfliip dealings 
•n^^ac^Iuu o*""^ *"^ tranfafitions, and for a produftion and difcovcry : 
partncrihip deal. The defendant pleaded, and ftated in the plea a daufc 

ings and tranf- ^ . i i_ t.- l • 

aaions. A m the partnerlhip articles, by which it was cove- 

partnlniip^rtf. nanted, that no bill, fuit, &c. fhould be brought 

fcc/fhouid be'''" refpefting the partnerfliip, until the matter Ihould have 

ma«trVad'illln ^^^^ referred to arbitration, and the arbitrator fliould 

leferied to arbi- h^vc Hiadc His award. 

traiors, and their i . ./r- - /• • > « « i 

arbitration, and For the plaintiff It was faid, that where a plea went 
mldel'^Lded, to the relief and difcovery, it might be good as to the 
and allowed. j.gjj^f^ ^^^ ^^^ ^^ ^^it difcovcry ; and Wellington v. 

Mackinto/h, 2 Atk. 569 ; and Fletcher v. Raymond \ 
before Lord Thurkw^ were cited. 

His Honour took notice of the ftatute of the 9th 
of King fVilliam the 3d, intituled, " An aft for dc- 
termination of differences by arbitration ;' and faid, 
that arbitrators under an agreement of the party have 
not power to call witneffcs before them, and to eza. 

mine 
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mine them; that the partnerfhip articles under which rraffhedy.jen. 
the parties afted and were bound, pointed out the ''"'^'' 
previous fleps to be taken ; that thefe (leps had not 
been taken \ that till then, and it was feen what 
would be the award, the plaintiff had no bufinefs here, 
and therefore allowed the plea. 



Robinfon v. Lord Byron, 9 May ttRS. 

LordThurlcHwC. 



'T'HE injunftion having iflaed againft the defendant, Application to 
to ftay him from working or ufing the fliuttles, qucflrXn -rl 
flood-gates, &c.. until his anfwer and further order; i'/fcnrm^^^^^^^^ 
and the defendant having been guilty of a breach ||,7,?naiv,n*to 
of the injunftion, the plaintiff eave notice, and moved ^«y ^*'«<'» "P'« 
for a fequeltration agamit the derendant, which, after t>>^ <i«ftndaiir 
hearing Counfel on both fides, was granted. anfarcrlindthat 

On the fecond Seal Lord Byron moved to difcharge iJreSr ; 17^ 
the order for the fequeftration for irregularity, for lj!aVbT'''*'""h* 
that he had put in an anfwer. defendant not 

He had not applied to dilfolve the injuhdion. ro dXiv^t! ine 

Ic was ordered to ftand over; and Mr. Green, '^^^^^''^''^ 
who then attended, was direded to mention it to 
me; and agreeably to his Lordfhip's pleafure, I 
fubmitted that although an injundion fhould be irre* 
gularly iflued, yet it was to be obeyed, as was laid 
down by Lord Nottingham^ in Woodward v. King {a)y W * cb.c.2t>3. 
Mich. Term, a6 Car. 2. 

It thereforewas of no confequence whether the injunc. 
tion was ill-founded, or irregular ; the Court thought 
proper to grant an injundion to prevent the defendant 
from doing further mifchief until anfwer and further 
order ; it had not been diflblved, and till then it was 

to 
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MshiM/m T. Lof4 to be obfbred; and the defendant's havlog done vfaat 
^'^ he wa$ ezprefly enjoined from, and his perfon being 

privileged, a feqneltracion was ordered to iflbe againft 
him : it was to be obfenred, not in melhe procefs, 
but for breach of a duty. And ic might not be im- 
proper to attend to the order for the fequeftradon : 
It ftates the order for the injundion to (lay the defend- 
ant, his fervants, and that the defendant had been 
ferved with the injifndion from working, or ufing the 
ihuttles, &C.: It funher ftates, that the defendant bad, 
in violation of the injundion, done what he was en- 
joined from ; that the plaintiff had thereby fuflained 
great injury ; and therefore for breach of the injunc- 
tion, after hearing Counfel on both ^des, it was or* 
dered that a fequeftration fliould iffue until further 
order. Had the defendant been a commoner, the 
language of the order would have been, * until he 
cleared his contempt, and the Court fhould make fur- 
ther order/ And ic was fubmitted, that although the 
word contempt was not ufed, the offence was the 
fame as if committed by a common peifon, and if he 
had not been privileged, he would have been commit- 
ted ; the mode of proceeding for a contempt fucb as 
the prefenr. 

On application of a party to be difcharged for a 
contempt) the Court confiders the natute of it and 
the condud of the party, and whether he hath done 
all he ought, or could do, in fatisfadion for his l^each 
of the duty, to the party injured* 

For inilance : where a defoidant is in contempt for 
taking out execution on a judgment at law, the Court 
willy before they difchargehim,makehim do away every 
thing beyond the limit he was permitted to proceed. 
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as your Lordlhip did in Williams v* Axe^ 13th Affril ^•Jjf*''-^* 
1779. JIl 

The (heriff had levied money under a judgment 
before the bill was filed; after an injundion had 
iflued to (by the defendant's proceeding at law, the 
defendant attached and received the money from the 
flieriff, your Lordfbip took this diftinftion, and faid 
that if the (heriflf voluntarily paid the money^ it would 
not have been a breach of the injun&ton ; but as the 
defendant compelled thefheriiFto pay it^ it was fuch 
breach; and ordered the defendantto return the money. 

The injunction, as before obferved, is until anfwer 
and further order, and though the defendant hath put 
in his anfwer^ yet it is not thereupon diflblved of 
courfe ; and as he hath applied to diflblve the injunc- 
tion, it dill fubfiftS} and fo long as it doth fubfiil, the 
Court will enforce it* And when apph'cation for 
fuch purpofe (hall be made, it may happen the Court 
may take into confideration the matter of the ihjunc. 
tion, and the pad conduct of the defendant^ as Lord 
Hardwicke did in the cafe of the Attorney General v* 
Burrawsy 6th May i747(tf); and in an anonymous WSupr.uS. 
cafe in 3 yf/*. 567 : An injundion to ftay wafte on filing 
the bill had been granted ; the defendant, on the put* 
ting in of his anfwer, (by which he faid, that fmce filing 
the bill he had not committed wafte), applied to diiTolve 
it : His Lordlhip faid, as the defendant had commit- 
ted wafte, the Court will prefume he may do more, 
and therefore denied the moilon. So likewife ia 
Vane y. Lord Bernard j 2 Vern. 7^8, by Lord Cow^ 
per. : The defendant was tenant for life without im« 
peachment of wafte, remainder to his fon, the plain- 
tiff, for life ; out of feme difpleafure to the plaintiff he 

Vol. L Zz wilfully 
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MMmfi 

Bjrm. 



MMmfm w. i^ ^ifoUy p^Ued down and mjurcd part of Raby CaiUc ; 



on £ling a bill by the plaintiff, an injimdion to (hqr 
vfzHc was granted ; and on the defendant's putting 
in an anfwer^ and applying to diffolve it, his Lord* 
fliip continued the injundion until the hearing, and 
at the hearing not only made it perpetual, bat or- 
dered the Caftle to be repaired and put in the ftate it 
was in at a given period^ and a commifiion to iflue to 
fee what was to be done, and the Mafter to fee it 
done at the expence of the defendants 

In the cafe before your Lordfliip, the ads of 
the defendant before filing the bill, and the injunc* 
tion, might proceed from a mifconception of his right; 
but the injunction having explicitly pointed out to 
him what he was not to do, what he hath done in 
violation of it, is wilful : The intention of the Court 
by ifluing the injunction was to prevent him ; the 
injunction hath not been diffolved, and fo long as it 
fubfifts, it is to be obeyed ; it was in force sit the 
time he difol)eyed it, and at the time the fequcf- 
tration was applied for, and ordered to iffue ; and 
therefore^ it was fubmitted, the application and the 
order were well founded. The motion came on again 
the above 9th day of M^y 1788, when his Lordfhip 
was pleafed to adopt what was fubmitted to him, and 
ordered that the plaintiff fhould be at liberty to bring 
an action as advifed, and proceed to trial ; and that 
the injunction and fequeftration (hould continue until 
after the trial or further order* 



IFindjof 
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fVtndfor v. Wmdfor. - «4 J«"- »7?«. 

•^ "^ Sir Lloyd Ken- 

yon M. R. 

^HE firft tenant in tail in reminder was named a ■ 

^ party defendant in the bill, but procefs was not ^^^^^ ^/^^ 
prayed againft him, and he was abtoadt Obieftion rf<^fend.»nr,uniefi 

* ■' O ' -' procefs IS prayed 

was taken at the hearing of the caufe for want of ^fiainiHim, 

. " an objection at 

parties* the bcarlnlt that 

Per Curiam.— Th^ naming of a party in a bill as ttSc^"S\ 
a defendant, and not praying procefs againfl: him, 
is not to be confidered as making him a party; 
therefore let the caufe ftand over, with liberty for the 
plaintiff to amend the bill by adding particSi 



Bedford v. Lehh. ^7 June 17^5. 

•^ ^ LordThuriow C, 



hpfcLE pUintiff was mortgagee in fee of particular ef- b.u by a rmgie 

tates, late belonging to John Burrel Leigh, deceaf- J^^; ^,:;tutd 
ed, with the ufualxovenant to pay, and an additional out of pcifonai 
fecurity of a bond : the mortgagor died inteftate, the bin, after 
leaving the defendant Leigh his heir at law, and the d!fm.i^d,'fu'far 
defendant fVilHam Huxfy took out adminiftration to him. flS ott^of Ihe 
The mortgaged premife« being a deficient fecurity, as ^«^*«^"** 
the bill ftated, the plaintiff prayed by his bill that the 
defendants might redeem, or that the mortgaged 
premifes might be fold, and the purchafe money ap- 
plied in payment of what fhould be due on the 
mortgage, and if deficient, that the plaintiff might 
be paid what remained due to him out of the perfonal 
eftate ; and if that fhould alfo be deficient, that the • 
deficiency might be made good out of other real 
eftates of the inteftate defcended^ and for that pur^ 
Zz 2 pofej 
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pofe, that the lame might be fold. The canfe was heard 
the above day, and the CounTel laying it was quite of 
courfe, the cafe was not attended to ; and I was or- 
dered to draw up a decree, according to the prayer 
of the bill. Upon reading the prayer, not having 
heard of the Court's going fo far as to decree fatisfoc- 
tion to a finglc creditor, out of legal, or equitable af- 
(0 :9 June fcts, I mentioned it to the Lord Chancellor this day(tf): 
w»5. The Lord Chancellor feemed, at firft, to wonder 

at my difficulty, as the plaintiff, under his covenant, 
was a creditor by fpecialty for the remainder of his 
debt, after applying the money arifing by fale of the 
mortgaged prcmifes, as far as it would go, in dif- 
charge of the mortgage, and alked if he could not at 
law have gone to an elegit^ and recovered out of the 
real eftate ? And alked me the grounds of my diffi- 
culty ? My anfwer was : In the firft place, it was 
novel ; that I had never heard of a decree upon a bill 
by a fmgle creditor, not on behalf of himfelf and the 
reft, go to real affets; (and Mr. AmhUr^ and Mr. 
Madocksy on being applied to, gave the like anrwo-); 
that his Lordfliip, in Machin v. Grava, which came 
on before him the 17th of July 1799, had doubted 
even of relieving a fmgle bond creditor out offer- 
final afets ; but on fcarching by his order for, and 
producing precedents, his Lordlhip had made fuch 
decree ; that the language of fuch decrees was necef. 
fary to be attended to, tor they did no more than di- 
reft an account of what was due to the plaintiff, (not 
a general account of debts), for the executors or 
adminiftrators to pay out of affets in a courfe of ad. 
mini/lrafion : and in cafe they did not admit affets to 
account for the perfpnal eftate: that fuppofing his 

Liordihip 
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Lordfliip (hould confirm what I underftood to be his Bidf^rds.Uigh, 
direction, and the real eftale defcended fhould be fold, - ■ 
bow was the purchafe money to be applied ? Legal 
aflets were fubjeft to all fpecialty debts ; there might 
be fome of a fuperior nature to the plaintiff's, for in- 
ftance, a judgment ; the account of debts was nocge. 
neral, and if it had been fo, the language of the decree 
would have been to apply the money to arife by the 
iaieofthe real eftace defcended, (which> ifnotfufE- 
cient, an account of the rents and profits would have, 
been directed), in making good the deficiency of 
the perfonal eftate, to anfwer not one^ but all the cre- 
ditors by fpecialty ; and the aflets being legal, the 
decree woqld have gone on, ^' And in cafe any of the 
<< creditors by fpecialty ihall exhauft any part of the 
** perfonal eftate of the inteflate, the fimple contrad 
*^ creditors are to ftand in their place to receive fatif- 
«* hGAonpro fanto^ out of the inteftatc's real eftate." 
His Lordfhip, at the rifmg of the Court, faid he had 
revolved it in his mind, and put this queftion, Sup- 
poling the eftate fliould be fold, muft not the money 
be paid to the heir i And faid that the eftate coulid 
not be fold under an elegit ; that the creditor could 
only hold till he was fatisiied his debt, and muft 
account for what he fhould receive } that he was per- 
fe&ly fatisfied my doubt was well foimded, and or- 
dered the bill to be difmiflfed, fo far as it prayed fa« 
tis&dion out of the real eftate defcended. 



Zz ? HaU 
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5 July rrss. Hall V. Hall. 

"O EPRizAi. was faid by Lord Tburlow C. to. be a 
common drawback. 



% N(A-. i78«. Ex parte Swinney. 

^— ^— I * !"! ■ ! ' 

^T was faid by Mr. Mansfield^ in arguing the pcti* 
''^ tion, which was in bankruptcy, and upon an ex^ 
ception, for that the Mailer had charged the aflignee 
with a bond made to him by a debtor, which be had 
not received ; that if a debtor aflign a chofe in ac« 
tion, it lies with the aiQgnor to call upon the affignee 
to ufe diligence to recover it ; juid unlefs the affignor 
fo call upon him, the affignee will not be liable^ 
ftiould any lofs happen by not calling it in : But if it 
be part of the agreement that he {hall exert himfelf, 
or if called upon, he will not, he may be liable : 
'£dx\ Ranelagb v. Hays^ i Vem. 189, Lord Chan- 
cellor faid, he was clear that where a man receives a 
bond for a debt due to him, he makes it his own ; 
and therefore difmifled the petition, and overruled 
the exceptions, abating fo much a$ commiffion at 5 A 
(er cent, amounts to^ 



fimef 
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Bowes Y. Countefs Stratbmore^ et e contra. 29 Not. 1788. 

Mr. Jttfticc Bul« 
ler mting for 

^jmx defendant Bowes ^ brought up \>y habeas corpus ^ LordChanccUor. 
^ by the marflial of the King's Bench Prifon, ^^cfendanr, a 
where he was confined under a criminal fentence, for gl^^'ljy" ^?« 
not obeying a decree ; and the Court being informed Prifon, under » 
it was neccffary he Ihould be turned over to the pri- cut^'„7b?ought 
fon of the Fleet, to ground a fequeftration, rather "orX*"^ 
paufed, as he was confined under a criminal profe- '"^^*^^ <>r;»^ , 

* . J i_ r 11 • lotne prifon of 

cution^ but after confideration, made the following the Fleet pn> 
order: " It appearing the defendant Bowes is a an'order*'forr 
*« prifoner in the King's Bench Prifon, on a criminal Wom^L^Joi 
« profecution, let him be turned over to the prifon S"j^^^^ *^ 
«* of the Fleet proformd^ for the purpofe of ground- Bench, with hu 
^^ ing an order for a commiilion of fequeftration 3 and mediately thl^* 
•' from thence let him be carried back to the King's :;>'3fS 
*' Pench Prifon, with his caufe." b™"'^**- 



Hales y.Shafto. ^9 July ,790. 



npHE fame day a fequeftration iffued on mefne pro- sequeftrators 

cefs againft a member of parliament, for not ap- fcqueiicr^df in 
pearing to a bill filed againft him for a difcovery ; fo "^Irwffe'Thla 
that the taking of the hWlpro confeffb^ under the ftat.. top^ythecoft. 

^ ■ ^ 11 1 !• M rw^x of the contempt 

of 5tn Geo. 2, would not be of any avail. The de- to be tsxed. 
fendant perfifting in his contempt, application was 
made on a former day, and renewed this, that 
the fequeftrators might fell the goods fequeltered, &c. 
Lord Thurlow C. after confideration, denied the mo- 
tion, faying, that fequeftraors in mefne procefs could 
not fell, &c. any otherwife than to pay the cofts of 
the contempt to be taxed* 

: Zz4 Field 
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Tidd V. Clare. 



17 Pcf. 1788, 



pvEMURRBR to the vhole bill, the defendant having 
anfw'ered part ; the demurrer was overruled. 



\'^:i:]'^\^, Scett V- Tyler (.). 

^^ Lord Thurlow C, 

»cxcd1ol*ieg*!i^^^ This is a bill filed by Samuel Scott and Margaret 
that the legatee ' Cbrijliatia his wife, againft Elizabeth Tyler ^ the 

thecunfcnToTier rcfiduaty legatee, and executrix of Richard Kee; 
S[«",";d"' ^^'^S^ Shakefpeare, Charles Maybrew, and PbUif 
«ipon manuge jN/W execulors and truftees, named in the will of 
confcnr, it (ball the fame Richard Kee ; and Richard Dryer j his heir 

go to the mother . i ^ 

under a gift of a ^^ '«^W. 

i»ix,4rc<idur, j^^ ^111 prays That the plaintiff Margaret Chrif- 
fianah right may be eftablilhed in a truft fund of 
io,coo/. South Sea annuities, and that proffer ac« 
tounts may be dire^ed accordingly. 

That an account may alfo be taken of the produce 
of certain tenements, and of certain fecurities upon 
the river Lee i and that the fame may b^ duly paid 
and aiTigned to her. 

And that the legacy of loo /. given by the will of 
one James Cockburn may be paid to her. 

Forthis purpofe the bill ftates the will of Richard 
Kee^ made on the i6th day of December 1776, 
whereby he direfts his executors to purchafe 5000 A 
South Sea annuities, of the year 1751, i» their own 
names, but, in truft, to pay 60 /• per am, for the 
maintenance of Richard Dryer till his age of fifteen, 
and from thenceforward 120/. per ann. with liberty 
^o raife 400 /. to put him out in fame trade or profef- 

(/i) Thii ciufe Hood for judgment. Hit Lordthip having read hit judgmcnti 
wbkhirat written, gave it lo me: Tite following is cocrcAly copied front it. J. D, 

fion» 
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(ion, the Airplus profits to be inverted in- the like scwtt v. 7>/rr. 
annuities^ and the whole to be transferred to him at — — — 
twenty-one; but if he dies in the mean time, the 
whole is to be thereu{K>n divided between the defend. 
«nt Elizabeth Tyler and the plaintiff Margaret Cbrif^ 
iiana ; the fli^re of Margaret Cbrifiiana not to be 
transferred to her till her age of twenty-one ; and if 
Ae dies fooner, her fhare is to go over to Elizabeth. 

He alfo directs his executors to purchafe the fum 
of 10,000 /, in the like annuities, in their own names, 
in truft, to pay Elizabeth Tyler 100/. per ann. iox the 
maintenance of Margaret Chrijiiana^ till her age of 
twenty one ; the furplus to be laid out in the mean 
time »in the like annuities, at her age of twenty onet 
if then unmarried, one moiety is to be transferred to 
Margaret Cbri/Hana^ for her own ufe and benefit ; 
and at her age of twenty-five, if then uqmanied, the 
remainder to be transferred in like manner. 

If (he marries with the confent of Elizabeth befora 
twenty one, a moiety of the whole fum is to be fet- 
tled to her feparate ufe, and for her iffue, according 
to the difcretion of Elizabeth \ the other moiety is to 
be difpofed of, as Margaret Chriftiana fhall think nt ; 
if flie dies unmarried before her age of twenty five, 
the whole is to go over to Elizabeth. 

He alfo gives to the fame truftees, certain freeholds 
. in Denmark Court in trurt, to lay up the rents till 
Margaret Chrijiiana fliall attain twenty-one, where* 
upon he gives both the eftates and their produce to 
her abfolutely; or if flie dies fooner, to Richard 
"Dryer ^ or ifh e be then dead, to Elizabeth Tyler. 

He gives to the fame truftees, his fecurities on the 
riyer Z>^, in tr^ft, to apply the produce thereof, tQ 

the 
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S€9ft V. Tj/er. the feparate ufe of Magaret CbriJUanaj notwithftand^ 
" ing her coverture, till cwency-one> and thereupon to 
her abfolutelyy but if (he dies fooner to Elizabeth 
abfolutely. 

He gives divers other legacies. All the reft of his 
eftate, real and perfonal, he gives to Elizabeth Tjler 
abfolutely, whom he looks upon as a wife. 

He died on the 3d of November 1776, leaving ££• 
zabeth furviving, and Margaret Chrijliana his natural 
daughter by her. 

On the 17th May 1783, the plaintiflF Samuel Scott j 
ilandeftinely and againft the will of Elizabeth^ mar. 
ried Margaret ChrifHanay then an infant of eighteen 
years : Elizabeth objected to ic as an improvident 
match, by reafon of his inferior circumftances, hif 
advanced age, and the family which he had by one 
of his former wives \ and warned her daughter of tbq 
confequencc. 

And, as the y[z\Tit\S Samtwl Scott ftates, by a deed 
of 1 3th May 1 783, he has covenanted to fettle Marga- 
ret Chrijiiana\ fortune on her, and her children, after 
his own death, if fhe or they (hould furvive him. 

The bill further ftates the will of James Cockburn^ 
who died in OSober 1774, leaving Elizabeth Tyler 
his executrix, and Margaret Cbrijiiana a legatee of 
100/. 

All the execCitors proved Richard Kee^z will, Eliza* 
heth Tyler alone aSed. 

Elizabeth 33/^r forthwith transferred 5000/. South 
Sea annuities into the names of the truftees, which 
have been fince transferred to Dryer^ together with 
the accumulations, and that legacy has been duly 
difcharged. 

In 
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In ^vgtfji 1777, (he transferred lo^oco/. South ^^'^^^Tj^^ 
Sea annuities, into the names of herfelf and co-truf- "" 
tees, together with the further fum of 1000 /• of like 
annuities, \Vhereof ihe has conflancly received the pro- 
duce : fhe received in like manner, the rents of the 
freehold houfes, and the intereil of the fecurities on 
the river Lee. 

She admits the legacy of 100/. to remain due 
and that (he had aflfets, but claims a debt of 900 A 
againft the plaintiff Samuel Scott, 

In Adarch 1786, Elizabeth ^yler becan|e a bank- 
rupt } a commiffion iffued, and Sir Edward Vernon^ 
Thomas Hankey^ John Marr^ and Malcolm Cockburn 
were chofen affignees. It appears alfo that Elizabeth 
being greatly indebted to her bankers, ThomasHankey, 
Chaplin Hankey^ Robert Hankey^ Stephen Hally and 
Richard Bapkey^ for money advanced to her, to car- 
ry on certain tranfadions in trade, which fhe had en^ 
tered into on her own account, after the death of the 
tcftator, they opened certain boxes, which had been 
depofited with the bankers for fafe cuftody by Richard 
Kee in his life-time, and by her after his death ; and 
to(AL out ten bonds fecurities on the river Lee for 
J 00/. each, numbered from 170 to 180, the laft 
number inclufive, and depofited them among other 
things, as a fecurity for the monies already advanced, 
or to be advanced by the bankers, and flie is now 
in their debt more than all the fecurities fhe depo- 
fited with them are worth. 

Hereupon the fuit was revived againfl the affignees ; 
and the bankers were called upon to account for the 
ten bonds fo depofited with them, and the intereil 
Received upon thera^ as being the property of the 

plaintiffs^ 
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'"^' p:2sd^ bf rta£m of de Aore wrniiowfd Tpedfic 
becp^fti. 

Upcn chis ■Btrer nro qoHtiimt late arilcn ; the 
rtft ct the Gs^ !>czaig nrach of covfe; Firft, whe- 
ther as the cafe ftandt, the plaiociCk 4aic anj, and 
what intercft, ia the 10,000 /• So«th Sea annuities ; ( 
Sccocdly, wbeiher the bankers aic endried to hold 1 

the ten bonds on the tiver Lar, as a fecork^ for the 
money doe to them by the baidanqir. 

The teftator makes fear fetrcral beqnefts to bh 
daoghter^ a continrent mtereft m the 5000/. Soodi 
Sea annuities originaUy pvcn to Drjer ; the lo^coo/. 
Sooth Sea annuities in qoeftioii ; the fredioU tene- 
ments ; and the Lee bonds ; aD opon the erencof her 
liTing till the age of nrentj-one» marficdy or onmar« 
ried : If (he dies before twenty-one, the firft, third, 
and fourth beqoefts take no place, and yet the int^eft 
of the fourth is to be paid to her feparate uTe, not- 
vithftinding her covenore, during her in^cy ; biii 
there is an event, upon which the fecond bequeft may 
take place before twenty-one, namely, if (he manies 
before that age with confent of her mother. 

It is impoiiible not to fufped, that the teftatorh as 
failed of expreffing bb full intention cooceming this 
bequeft of the 10,000 /. : He gave it to the daughter 
on a double contingency, her age, and bdng then 
unmarried ; he feems to have meant it for the mother 
on the contrary event ; but he has given it over alio 
to her on a double contingency ; the death of the 
daughter before her age, and unmarried. This leaves 
a middle cafe, ^e premature marriage of the daugh- 
ter ill which neither can claim under the form of 

this 
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this bequeft: Again, he has provided far the antici- 5<^f «. 7>/<r. 

pation of the daughter's title by another double con- •"* 

cingency ; namely, marriage before twenty-one, and 
with confent of the mother ; but in cafe of a marriage 
between twenty-one and twenty-five, with or without 
confent, half the legacy would remain undifpofed of; 
which it can hardly be imagined he meant. 

Some endeavours were ufed to infer from the terms 
in which it was given to the mother, that in all other 
events, it was meant for the daughter ; it is more pto^ 
bable, that in the cafe of the daughter's no^ becoming 
entitled, it was meant for the niocher ; but neither 
conje€lure is fufficiently collected from the aftual ex- 
preffion, by any admii&ble rules of interpretation. 

The main argument for the plaintiff, turned on 
this propofition, that one branch of the contingency, 
upon which the legacy was given, (or rather antici- 
pated,) implied a condition in rellrainc of marriage, 
which is merely void, and confequently the legacy 
became abfolute. 

In fupport of this pofition innumerable decifions of 
this Court were quoted ; but the cafes are fo fhort^ 
and the dida fo general, as to afford me no diftinft 
view of the principle, upon which the rule is laid 
down } or confequently of the extent of the rule, or 
of the nature of the exceptions, to which it's owa 
principle makes it liable. 

The earlier cafes refer, in general terms, to the 
Canon law, as the rule by which all legacies are to be 
governed. By that law, undoubtedly, all conditions 
which fell within the fcope of this objedion, the re- 
flraint of marriage, are reputed void j and« as they 

fpeak. 
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Sc9ity. Tyhr. fpeak, pTi^ HoTi adjedts. But thofe cafes go no way 

"""^ towards afcertaining the nature and extent of the 

obje&ion. 

Towards the latter end of the laft, and beginmng 
of the prefent century, the matter is more loofely 
handled. The Canon law is not referred to, (profefledly 
at leaft), as aflfording a diftind: and pofitive rule for 
annulling the obnoxious conditions : on the contrary, 
they are treated as partaking of the force allowed them 
by the law of England. But, in refpeO: of their im- 
porting a reftraint of marriage, they are treated at the 
fame time as unfavourable, and contrary to the com- 
mon weal, and good order of fociety. It is reafoned, 
that parental duty and aflfeftion are violated when a 
child is ftripped of it*s juft cxpeftations. That fuch 
an intention is improbably imputed to a parent ; par* 
ticularly in thofe inftances where there was no mifalli' 
ance ; as in marriage with the houfes ofBeilq/es, Ber- 
fiCy CecUi and Seniphile ; which the parent, if he 
had been alive, would probably have approved. 
Thefe ideas apply indifferently to bequefts of lands, 
and of money, and were, in fad, fo applied in one 
very remarkable cafe : nay, to avoid the fuppoied 
force of thefe obnoxious conditions^ drained con- 
ilruftions were made upon doubtful figns of confent.; 
and every mode of artificial reafoning was adopted, 
to relax their rigour. This was thought more prac- 
ticable by calling them conditions fubfequentj al- 
though, if that had made fuch difference, they were, 
and indeed, mufl: have been generally, conditions pre- 
cedent, as being the terms on which the legacy was 
made to veil ; at length, it became a common phraie, 
that fuch conditions were only in terrorem. I do not 
1 find 
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find it was ever ferioufly fuppofed to have been the Sc^uv. Ty/tr. 
teftator's intention to hold out the terror of that — — — 
\7hich he never meant fhould haf^en ; but the Court 
difpofed of fuch conditions fo as to make them amount 
to no more. 

On the other hand, fome provifions againfl: impro- 
vident matches, efpecially during infancy, or to a 
certain age, could not be thought an unreafonable pre- 
caution for parents to entertain. The cuftom ofLm* 
^on has been found reafonable, which forfeits the 
portion on the marriage of an infant orphan without 
confent. The Court of Chancery is in the conftant 
habit of reftraining and punifliing fuch marriages : 
and theLegiflature has at length adopted the fame idea, 
as far as it was thought general regulation could, in 
found policy, go. 

In this fituation the matter was found about the 
middle of the prefent century ; when doubts occur- 
red, which divided the fenciments of the firft men of 
the age. The difficulty feems to have confided prin- 
cipally in reconciling the cafes ; or, rather, the argu- 
ments on which they proceeded. The better opi- 
nion, or, at lead, that which prevailed, was, that 
dcvifes of land, wich which the Canon law never had 
any concern, fhould follow the rule of the Common 
law } and that legacies of money, being of that 
fort, fhould follow the rule of the Canon law. 

Lands devifed, charges upon it, powers to be ex- 
ercifed over it, money legacies referring to fuch 
charges, money to be laid out in lands (though I do 
not find this yet refolved), follow the rule of the 
Common hw, and fuch trufts are to be executed with 
analogy to it. 

Mere 
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^^'"^'Ty''^' Mere money legacies follow the rule of the Canon 
law ; and all trufts of that nature are to be executed 
with analogy to that. 

But ftilly if I am not miilaken, the queftion re« 
mains unrelblved, what is the nature and extent of 
that rulcj as applied to conditions in reflraint of mar- 
riage. 

The Canon law prevails in this country only fo for 
as it hath been aduaUy received, with fuch amplia^ 
tions and limitations as time and occafion h;ive intro* 
duced ; and fubje£t at all times to the Municipal law. 
It is founded on the Civil law : confequently the tenets 
of that law alfo may ferve to illuftrate the recdved 
rules of the Canon law. 

By the civil law the provifion of a child was con- 

fidered as a debt of nature, of whieh the laws of civil 

^ fociety alfo exafted the payment ; infomuch, that a 

will was regarded as inofficious^ which did not in 

fome fort fatisfy it. 

By the pofitive inftitutions of that law, it was alfo 
provided, Ji quis calibaiUsy vel vidiiiiatis conditionem 
harediy legaiariove injunxerit\ hares y legatariufve e 
conditione liber i funto ; neque eo minus delatam haredi- 
iateniy legatumve^ ex hac lege, confequantur. 

In ampliation of this law, it feems to have been well 
fettled in all times, that, if inflead of creating a con- 
dition abfolutely enjoining celibacy,or widowhood, the 
fame be referred to the advice or difcfetion of an- 
other, particularly an interefted perfon, it is deemed a 
fraud on the law, and treated accordingly ; that it^ 
the condition fo impofed is holden for void. 

Upon the fame principle, in further ampliation of 

the law, all dIiUa£lion is abolKhed between precedent, 

3 and 
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and fubfequent conditions ; for it would be an cafy ^'*" ^' ^-^ ' 
e^afion of fuch a law, if a flight turn of the phrafe " 

were allowed to put it afide. It has rather^ therefore, 
been conftrued, that the condition is performed by 
the marriage, which is the only lawful part of the 
condition, or by afking the confent, for that alfo is a 
lawful condition : and, for the reft^ the condition not 
being lawful, is holdtn fro non adjeclL 

On the other hand, the ancient rule of the Civil 
law has fuffered much limitation in defcending 
to us. 

The cafe of widowhood is altogether excepted by 
the novels; and injunctions to keep that ftate are 
made lawful conditions. 

So is every condition which does not, dircftly, or 
indireftly, import an abfolute injunftion to celibacy. 

Therefore, an injunftion to alk the confent, as I 
have faid before, is a lawful condition ; as not reftrain- 
ing marriage generally. 

A condition not to marry a widow is no unlawful 
injunftion^ for the reafon given before. 

So of an annuity to a widow durinj; her widow- 
hood. 

A condition to marry or not to marry Titius or 
Mavia is good, for this reafon, that it implies no ge- 
neral reftraint ; bcfides, in the firft cafe, it feems to 
have a bounty to Titius or Mavia in view. 

In like manner, the injunftion which prefcribes the 
due ceremonies, and the place of marriage, is a lawful 
condition, and is not underflood as operating the ge- 
neral prohibition of marriage. 

Still more is a condition good which only limits the 
time to twenty-one, or any other rcafonable age, pro- 

VoL, I. 3 A vided 



722 . REPORTS OF CASES [29Gco.nL 

^«// V. TjUr. vided this be not evafively ufed as a covered purpofe 
~"*'*'~"^ to reftrain marriage generally. And this muft obtain 
ftill more forcibly where the lex loci implies the fame 
reftraint. * 

Nay, according to Godolf>hin, the ufe of a thing 
may be given during celibacy ; for the purpofe of in- 
termediate maintenance, will not be interpreted ma- 
licioufly toacharge ofreftraining marriage. 

It feems alfo agreed on all hands, that when, on any 
condition, however rcltridive of marriage, the legacy 
is given over to pious ufcs, the intention of the party 
fhall be deemed to fegardthofe ufes, and not to have 
aimed at the objedioaai purpofe of retraining mar- 
riage. 

As we receive the Canon law, a bequeft over to any 
purpofe, or perfon, Ihall be interpreted in the fame 
.manner, and make a conditional limitation. 

It was made a queftion formerly what a legatee 
Ihould take on her marriage, under a bequeft of 200 /. 
if Ihe married, or jog/, if fhe did not. Some 
thought 300/., fome 200/., fome icoL In our books 
we find it determined formerly in the cafe of a great- 
er legacy given upon marriage with confent, or after 
a certain age, and a lefs in the other events, that the 
greater legacy was not forfeited, by marrying againft 
the condition •, but thofe decifions happened in the 
period alluded to before, when the worth of the alli- 
ance wa« Ihought a f^cient reafon for a favourable 
interpretation, fifsip&'as called, of the condition ; but 
Lord Cowper determined otherwife, on alternative 
bequdis. - 

JlI R true that the foregoing limitations, which are 
cletailed in Su^iniurn, and Godolpbin^ are not found ia 

our 
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our reports fo cxprcfsly ftated, but the cafes did not Sc^tt v. Tjfir. 
call for fuch particularity, except thofe few alluded to " 

before, which turned upon the ioofer dodrine of fa- 
vourable interpretation; and that which is not tobefup* 
ported of Underwood znd Morris (a), and which was dc- W » Atk. 184. 
termined by Mr.BaronP^rit^fitting for theLordChan- 
cellor. It does not appear by any report I have feen, 
to have been clofely confidered ; it is contrary to the 
Canon and Civil law, and apparently unreafonable, the 
reftraint having been impofed only .till twenty-one, 
and the marriage conttaded improvidently at fixteen : 
I therefore agree with the late Lords Commiifioners in 
denying the authority. 

Sir Dudley Rider in arguing the cafe of Harvey and 
jtfion, exprefsly founds his argument on the perpetu- 
ation of the reftraint. 

And Dr. Siraban who argued on the fame fidej ad; 
mits the qualification of time> place, and perfbn, as 
given before* 

The will before us contains a refiduary bequeft, 
btit that has been repeatedly and well enough decer^ 
mined, to leave the conditional legacy inftatuquo ; it 
only prevents that which has not been difpofed of 
already, whatever be its amount, from falling by order 
of law, to the executor or next ,of kin. 

But the great vice of the argument in favour of 
the daughter lies here : It was not contended againft 
the rules above mentioned, if the bequeft had been to 
her at twenty-one, or twenty^five in cafe fhe were 
then unmarried without more, that fhe could have 
claimed the legacy at any other timej or in any other 
cafe : But, becaufe the mother was empowered to ac- 
3 A 2 celeratc 
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Seottn. Tyler: cclcratc thc gift by her confent to a proper marriage, 
■ and a proper fettlement ; it was thence argued, that 

it was indireftly , putting an illegal conflrainc upon 
marriage. Now if the firft branch of the gift did not 
impofe a dire£k reftraint, in contradiftion of law, the 
relaxation of that condition certainly would not 
operate as an indireft reftraint of the fame nature. 

I am therefore of opinion, that the daughter hav- 
ing married at eighteen, improvidently fo far as ap- 
pears, and againft the anxious prohibition of the mo- 
ther, never came under the defcription to which the 
gift of the icjooo/. was attached. 

It was therefore v^id, and a part of the refidue ; 

confequently it belongs to the aflighees of the mother 

the defendants ; and the bill muft be difmifled, fo far 

as it fecks to have that truft executed. 

t'n^;icdVd''"' The fecond point made by the plaintiff, goes to re- 

c^ii^'^bV ^enh" *^over fpecifically the 1000/. bonds, fecurities on the 

ed, for 4 c!cb: j-iyer Lce^ out of the hands of Hahkey- and Co. the 

her on her own bankcrs, with whom they were pledged by the mother 

accounr, alter . • r * t * n i 

thc tciiator'j the executrix, to fecure a private debt of her own. 
n-cl^ic^/o^'r'''' 'ITiis muft procecd upon the ground of imputing 
fhcm i!"fo'i^*thV ^^^^ ^^ ^^^ bankers,, in concerting with the executrix 
benefit of tie a devofiavU^ and mifapplication of that part of thd 
teftator's effefts, to difappoint the fpecific legatee. 

Thc bonds were fpccifically bequeathed to the exe- 
cutors in truft, to receive the intereft for the ufe of 
the infant till twenty-one, for her feparate ufe, not- 
withftanding her coverture, and at twenty-one to 
transfer the principal and intereft due thereon, to thc 
daughter, for her own ufe and benefit, 

Thc 



fpccihc legaicc. 
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The tcftator died in 1776, leaving an ample fuffi- Sctrev. Tyier. 
ciency to pay his debts • his executrix was therefore • 

bound to affent to the fpecific legacy. 

Three years afterwards in 1779, the bankers took 
thefe effefts, which they muft know had been the 
teftator's, from her^ whom they alfo knew to be his 
executrix 5 not by piirchafe wirh money then ad- 
vanced, not as a pledge for money then lent, but as 
a pledge for a debt contrafted with them before, on 
her own account, and though the* debt was con- 
trafted after (he became executrix, yet it was two 
years afterwards, and without any reference to the 
teftator's affairs : The bonds, it is alfo admitted, were 
not afligned. 

It is of great confequence that no rules fhould be 
laid down here, which may impede executors in their 
adminiftration, or render their difpofuion of the tef- 
tator's effefts unfafe, or uncertain to the purchafer ; 
his title is complete by faie and delivery ; what be- 
comes of the price, is no concern of the purchafer : 
This obfervation applies equally to mortgages and 
pledges, and even to the prefent inftance, where af- 
fignable bonds were merely pledged, without affign. 
meat. 

It applies alfo, where the tranfaflion is with one of 
many executors, for each is competent. 

But fraud and covin will vitiate any tranfaftion, 
and turn it to a mere colour. If one concerts with an 
executor, or legatees, by obtaining the teftator's ef- 
fects at a nominal price, or at a fraudulent under va- 
lue, or by applying the real value to the purchafe of 
other fubjefis for his own behoof, or in extinguifliing 
the private debt of the executor, or in any other man- 
3 A 3 ner. 
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5cc// V. 7>/-fr. ncr, contrary to the duty of the office of executor j 
' ^ ■ ■ ' fuch concert will involve the feeming purchafer, or his 
pawnee, and make him liable for the full value. 

Upon both grounds I think the defendants Haniey 
and Co. mud deliver up the bonds, and account for 
the interei^ they have received upon them. The bonds 
as a fpecific legacy were legally veiled in the execu- 
tors, as truftees for the plaintiffs, and the poflfeifion of 
the Hankeys without affignment, gave them but a 
pofterior equity. 

They were delivered as a fecurity for the private 
debt of the executor ; to which the Hankeys knew 
they were not liable, till all the debts^ and legacies of 
^he teftator were fatisfied. 

Therefore let the plaintiff'^s bill ftand difmifled, fo 
far as it feeks the execution of the truft in the will of 
Richard Kee of the 10,000 L South Sea annuities there 
mentioned. 

Let the defendants Hankey and Co. bring the ten 
bonds on the river Lee^ mentioned in the pleadings 
in this caufe, into the Mafter^s Office to be there de» 
pofited, fubjeft to the further order of the Court ; and 
let them alfo acCQunt before the Mafter, for all inte- 
rcft they ihall have received on the faid bonds, and 
pay the account thereof into the Bank, in the name 
of the Accountant General, in truft in this caufe, 
apd fubjeft to further order. 

And let an account be taken alfo of what the faid 
executors, or any of them fliall have received for 
intereft, on the faid bonds on the river Lee^ and alio 
for the rents of the freehold houfes in Denmark 

7 Ana 
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And let the cofts 6f the plalmiffs and of the de- &»// v. TyUr. 
fcndants the executors, txct^4iElizabeih Tyler^ be - 
taxed ; and let what fliall bcWound due for fuch 
cofts, and alfo on account of tlhe intcreft of the faid 
bonds, be raifed by fale of fo much of the 10,000/. 
South Sea annuities, as u*ill be fufficient for that pur- 
pofe : The faid cofls to be paid to the refpeftive par- 
ties, and the faid intereft to^be paid into the Bank, in 
the name of the; Accountant General, fubjcfd to fur- 
ther order. ;; 

And it being admitted, that the defendant Elizabeib 
Tyler alone received the rents of the faid freehold te- 
nements, kt an account' be taken as againft her^ of 
what remains due thereon. 

And let an account be taken of what remains due 
for the 100/. bequeathed by the will oi James Cock^ 
bum, and the intcreft thereon, from one year after his 
death. 

And let an account be taken of what the faid Sa* 
muel Scott is indebted to the faid Elizabeth Tyler ; and 
let the fame be deducted from the amount of the ac- 
count laftiy before dire£):ed ; and let the plaintiff Sa- 
muel Scott be admitted a creditor for the balance, 
under the bankruptcy of the faid Elizabeth Tyler ^ and 
let fuch fum as he (hall receive for a dividend there- 
on, be paid into the Bank, in the name of the Ac- 
countant General^ in truft in this caufe, and fubjedt 
to further order^ 

Refer it to the Mafter, to inquire what fettlement 
the plaintiff Samuel hath made on the plaintiff Mar^ 
garet Chrijiiana ; and whether the fame be competent 
and proper } and if he Ihall find that no fuch fettle- 

3 A 4 ment 
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Scott V. TyUr. ment hath been already made, let him receive propo- 

• fals for fuch a fettlemenr. 

And referve the confideration, in what manner the 
faid freehold tenements in Denmark X^ourt^ fhall be 
conveyed and afligned, and the feveral fums above 
mentioned (hall be paid out, till the Mafter hath 
made, his report. 

And referve the confideration of fubfequent cofts» 
and all other matters, till after the Mafter (h^ll hav^e 
made his report. 



15 Jan. I7!9' ' 
X'OrdXbuflowC* 

All that ii ne- 
ccdary on the 
af!iii.(%ii ti> 
ground an appli- 
cation that an 
in; . <^?ion niny 
- ^- -I. 'o fT.iy 
' .. . ^. rlmt the 
y : s. t ♦nnot 
^.' Ii j»" coed to 

V .1 . ! t; c 
«\-.ciio.i;'.t hath 
put ill l>.is 
aniVer.' 



Harily v. Hob/on. 

/Application that the injunftion granted in this 
caufe might extend to ftay trial: It was ^urged, 
that the affidavit fhould be precife as to the difcovery 
cxpeflcd from the anfwer of the defendant. Upon 
being applied to, I faid, and his Lordlhip agreedf 
that the common language of an affidavit neceflary on 
fuch an application was, that the party was advifed 
and believed, that he could not fafely proceed to a 
trial, until the defendant had anfwer ed. The Court 
granted the order : but the cafe being very Angular, 
his Lordlhip, upon revolving it, directed the order 
pot tp be delivered. 



B^tt^/wrtk 
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Betiefwortb v. Beifefvforth. Lor^?it!How c. 

Tn this cafe it was referred to the Mafter to enquire 
whether the plaintiff's late father had appointed 
a guardian for the plaintiff; and if not, that the Mafter 
ihould approve of a proper perfon to be apppinted 
guardian of the plaintiff the infaQt* 



Farrar v. Lewis. " '=*;•. '^^^ 

JLord TnurlowC. 
See 2 Bro. C. C. 

Qn the 5th of E?*. 1789, the plaintiff appliedupon the ^4p» 

ufual affidavit, that the injunction granted in the —""^•""^ 
caufe might extend to ftay trial : but Mr. Mitford^ as 
an amicus curia^ faying the affidavit fhould be parti- 
cular as to the difcovery expefted, it ftood over, and I 
w^ deflred to lay before the Court ancient inftances* 
It was moved again on the above day, the lath of i^?- 
bruaryf when Soy v. Mwelj ijth February 1745; 
Burde$ v. Zuchers^ Trinity Term 1745, by Lord 
Hardwicke ; 2JidBatfe/lea v. Peachy 29th July 1783, 
all exprefsly to the point, being produced, his Lord- 
fhip laid, they only tended to confirm the opinion he 
))ad entertained, and granted the order. 



Bankyy,.RufeU. ffi^. 

TV/fiu Graham moved, that the Attoroey General, Application for 
^^^ on behalf of the Crown, might be direfted to '^^t.^J^ 
appear to the plawdff *s bill. His Lordflup alked, if g"';;;^ 
^ . any «> >>>< ^uk «• 
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Barclay y.Kujfi L aiiy fucH ordcF couW be recoUeaed. The Attorney 
Generalj qua fuch, was always fuppofed to be in 
Court. A plaintiff is entitled to judice ; and if che 
Attorney General will not appear, it muft be confi- 
dered z.^ z nihil dicit. Suppofe I ihould make an or- 
der, and he would not appear under it. can an attach- 
ment iffue againft him to enforce it? Certainly not. 
But there muft be a period of time in which the caufe 
ihould be concluded : and his Lordfhip afked, when 
the Attorney General, on behalf of the Crown, was 
a neceflary defendant, whether he was ferved with a 
fubpoena ; or how he was brought into Court I 
Application refufed. 



iS June 1789. ' 

LordThurio HC. AM y. Nodcs, 

Exceptions ha V- -» m • • i • r • i *•»♦»» 

ing been filed, Tjis Lordflup, in this cale, as m that of Hall r. 
xTh^lrlU^^ Mfdliner^ fupr. 604, held, that filing exceptions 
tonfi?mbg^a*"* to a report, and not fctting them down to be argued, 
leport. is not caufe againft confirming the report abfolutely. 



41 July 1789. Smith V. Hibbard. 

LordTburlowC. 



The vendor of a JI/^JLUAM Smith, being fcifcd in fee of feveral 
MottZioZ^ cftates, devifed them to truftees, to particular 

i)"wm"w1hr* ufes ; and after giving legacies, devifed and bequeathe! 
faie was com- the rcfiduc of his eftates, real and perfonal, to the , 
It law, an in^*^ plaintiff^ and appointed him, and Clark and Roberts^ 
^"l\mftec''*'° aaing executors. He afterwards contraftcd with 
Jiholh o?"* Hibbard^ deceafed, for the fale of one of the eftates 
queen Ann, deviffd tv his will } was paid 5 /. in part } and he 

and dtreAcd to ^ ^ * ¥ /ii.» 

cenfcy. deuverca 
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deltYcred poflefCon of the eftate to the purchafer. smith yjm^Mrj. 
Before the purchafe was completed, both the vendor — — 
and purchafer died. Smith the purchafer left the de- 
fendant Smitbj an infant, his heir at law. The pur- 
chafer made his will> and devifed all his real eftate for 
the equal benefit of his children. He left two j a fon, 
his heir at law, and a daughter, then and now in- 
iants. The plaintiff, as one of the executors, and 
the refiduary devifee, and legatee of Smith the vendor, 
brought his bill agalnft his co-executors and the heir 
at law of Smith, an infant, and alfo againft the dcvi- 
fees and the executors of the purchafer, to have the 
contrad performed, and to be paid the reiidue of the 
purchafe money either out of the perfonal eftates of 
the purchafer } or, if not fuiBcient, to have it confi- 
^ered as a lien on the eftate fold* 

The Lord Chancellor was clear, that until the mo* 
Bey was paid, the contra& could not be laid to be 
completed ; and that though pofleftion was delivered, 
the money contraded to be paid would remain a fpe~ 
cific lijen on the premifes ; and therefore ordered the 
contrad to be carried into execution, and the pur-^ 
jcbafe iQoney to be paid by the executors of the pur- 
chafer, out of his perfonal eftate, in a courfe of admi- 
niftration : and if they did not admit aifets to account, 
and if the perfonal eftate fhould not be fuffident, his 
Lordflup direded the deficiency to be raifed by fale or 
mortgage of the eftate c6mprifed in the contrad, or 
afufficient part of it; and on confideration, declared 
the d^fei^dant Smithy the heir at law of Smith, the 
vendor, an infant, to be an infant truftee, within the 
jih of Queen jIwi^ entitled^ *< An ad to enable in* 
^ts (o (Tonvey, ^c/| and direded him to convey to 

fuch 
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SmithyrMihhnuL fuch pcrfons as the Matter (hould find entitled to have 

' the conveyance ; the will of the purchafer not having 

' been proved and eftabliflied againfl: his heir at law. 

Note. His Lordfliip would not direft the purchafe 

money to be paid to the plaintiff as refiduary legatee» 

but as theafting executor of his teftator, liable to his 

debts and legacies. 



i A"^V^ '789. Price V. Shazv^ 

LotdThurlowC. 



iiisofcourfcio At the third Seal, Mr. Solicitor General applied, 

rcpon/tha't an fuppofipg it ncceffary, that the Mafter might re- 

d"rfiiion"isira. ^^^^6 objcftions to Warrant exceptions to his report, 

pertinent, with- that an examination referred to him was impertinent. 

xXmilh^J A doubt arifing as to the mode of proceeding, the 

iiTfttf dolh oot motion flood over j and the Lord Chancellor having 

fJch^r^o?" ^^ °^ fignified his pleafure by Mr. L^j*^, that I fhould make 

knownr to him what was the courfe of proceeding, I 

fubmitted to his Lordfhip what occurred to me, of 

which the following is a copy : 

If I am rightly informed, your Lordfhip feemcd to 
think the Mafler's report, under fuch a reference, was 
final. With the greatefl deference, I have ever under- 
flood that there is not any judgment, or opinion of a 
Maflerbut may, if diffatisfaftory, be correfted by one 
of the following modes. 

Where a report is under an order of reference for 
the Mafter to enquire and ftate his opinion, whetheran 
infant is a truflee or mortgagee within the Statute 7th 
of Queen Ann^ to approve of a guardian, make an al- 
lowance for maintenance, and the like ; exceptions 
do not lie to- fuch reports, but the report is ftated, ' 
and brought before the Court by petition j and the " 

Court 



A.D. 1789.] . IN CHANCERY. 



733 



Court will confirm, or vary it, according as it coin- P'^'" v. siw. 
cides in, or differs from the opinion of the Mafter. — — — 

When the Mafter by his report finds a faO:, and 
his judgment is founded on evidence, he delivers a 
draft of bis report before he figns it, that the parties 
may take objeftions j without which, unlefs by fpc- 
cial order, they are precluded from excepting. 

But where the reference is to fee, whether an an- 
fwer, examination, or depofitioh is pertinent or im- 
pertinent, the Mafter's judgment is founded merely 
on his conception of the matter. Thefe reports are 
not confirmed : he iffues no draft to ground objec 
tions ; but the party takes exceptions to the report in 
the firft: inflance. 

Your Lordihip feemed to think that exceptions do 
not lie to reports of the pertinence, or impertinence of 
an examination or depofition. 

In Pinfent v. Pinfcnt^ 8th Auguji 1747, 3 Atk. 
557, Lord Hardwicke feems to go further back. 
There was a reference of depofitions for impertinence : 
they were found to be fo. Exceptions to the report. 
On argument, his Lordfliip did nof quarrel with the 
exceptions, but doubted the propriety of the reference 
not being accompanied with fcandaL 

In Phillips v. Muilman, 6th November 1 746, Lord 
tiardwicke referred an afGdavit for impertinence. 

And the referring of depofitions is not novel : for by 
an order in Irijb v. Rook, dated the 27th of April 1727, 
the depofition of a witnefs was referred for imperti- " 
nence. The Mafter, by his report, dated the 8th of 
December 1727, found it to be fo. Exceptions were 
taken by the witnefs. Thofe exceptions were argued 
the 8th ofAt/guJi lyzSyReg. Lib. A. fol. Si7^ ^^^ ^- 

lowed. 
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rruev.SAsv,. lowed. And, with fubmiffion, there fcems to be 
*""""***"' great reafon that reports under fuch a reference 
ihould be open to exceptions ; for a penalty attends 
the finding, that is to fay, cods, the confequential or- 
der, which is of courfe, being to expunge, and to tax 
the cods of the reference, which are more or lefs, 
according to the length, and various parts of the ex- 
amination, &c. referred, the pertinency or imperti- 
nency of which is contefted. 

On the idJug* 1 789, this matter was again brought 
on by petition, when his Lordfhip read the above in 
Court, faid he was wrong in the opinion he had en- 
tertained, and that the petitioner had of courfe arighc 
to except CO the report. 



Anfwer, though Qn fliewiHg caufc for coi^itinuing an injundtion 

muVLlakin'to ^^^^1^ ^^d been granted, the defendant's anfwer 

ihVre bi^to ^^ ftated, by which he denied fome fads ftated, and 

the contrary. charged in the bill: It was faid on behalf of the 

plaintiff, that the anfwer in that particular was not 

true. His Lprdfliip faid the anfwer niuft be taken to 

be true, until there was proof to the contrary ; but on 

paying the money into Court, the injunction was to 

be perpetual. 



MHtem 
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Matteuxy. Mackreth. 6 May 1790. 

Lord ThurlowC, 



QNthe 5thofAfojf, the preceding day, application The name of a 
was made for liberty to amend the bill by ftriking Jjf ^J^^^X^If 
out one of the plaintiflfs in order to make him ade- the biii, inoMcr 
fendant, and to examine him as a witnefs. The Lord examined a^i a 
Chancellor having great doubts as to the propriety of ^"''•*^'- 
the motion, ordered it to ftand till this day for fur«^ 
ther information. It was accordingly fubmitted to 
his Lord(hip to be a rule well known and eftablifhed^ 
that afcer defendants have appeared, a bill cannot be 
amended by ftriking out a plaintiff, without the tacit 
or cxprefs confent of the defendant j for which rea- 
fon notice is required to be given of the motion, that 
the Court may hear whether the defendant's affent, or 
oppofc it : for when a bill is filed in the names of feve- 
ral, all are jointly and feverally liable to cofts, and the 
plmtiff intended to be ftruck out may be the only 
one of ability to anfwer cofts. The cafe of Titierton 
V. OJborriy fupr. 350, was fubmitted to his Lordihip, 
and it was further urged, that the ground of the pre- 
fent application M^as very different : it was avowedly 
with a view to examine the faid plaintiff to fupport 
the bill; without which it might probably be un- 
founded, and difmiffed with cofts : and therefore, be 
being liable to cofts fo long as he was a plaintiff, it 
could not be faid he was not interefted. His Lord- 
ibip denied the motion. 



Pendleim 
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IT June 1790: PendleUn v. Mackrcry. 

LordTburlowC. 

The Court, iftcr O^ ^ motion the above day by Mr. Lloyd^ on behalf 
^°^^f»«»««n^- of the plaintiff, to hare a guardian afligned him, 
appoint a guard* and for a receiver, his Lordfhip doubted thepro'- 
tiffAhl^fnfMt"" priety of the application, as the defendants had not 
and^i^for?^^^^^ appeared j therefore notice could not be given of the 
defendant had modott. His Lordfliip, howcvcr, fi^ranted the mo* 

appeared* * ' o 

lion as to the guardian, but directed me to think of it 
before the order was delivered. 

In confequence of which I fubmitted to bis 
Lordfliip, that the moment a bill is filed on behalf 
of an infant, fuch infant becomes a ward of, and un- 
der the care of the Court: and I. further fubmitted, 
that if a guardian is not to be appointed until the 
defendants haVle appeared, fuch infant may be five 
of fix months without having one to take care of his 
perfon, or fee to his education ; for ihould the de- 
fendants abfcond to avoid being feryed with procds 
to appear, or being ferved, fbculd refufe to appear, 
the plaintiff will be under the neccflity of purfuing the 
line prefcribcd ^by tJite flatute of the 5th of Geo. a. to 
render procefs effedual againft perfons who abfcond, 
before he can bring the defendants into Court. Upon 
the above obfervauons being laid before his Lord- 
ihipy his Lordfhip direded the order to be delivered^ 



Ltnvtbiah 
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Lowibian V. HafeL ^^ j^,y ,7^0. 

LvrdThuilowC. 



A ssETs marflialled to let in fimple contta£t creditors *" 

and legatees upon legal aflets, pro tanto as the 
fpedalty creditors fliall exbauft of equitable afletsi 



tx parte Hodgson. 30 juiy 1790. 

Lord ThuriowC. 

trbbtssoN was entitled to an cftate held under a . "" 
Bifliop's leafe, determinable on the lives oi A.^B.^ fur>iving life in 
and C C. is the furvivor ; and he being an infant, ap-^ na/beZficuiiy 
t)licatioh Was made that be might furtender the leafe j^'b^ ^'ifau'* 
under the ftatute ofthe^gih of G^o. 2. intituled, **An truivce, wiihiu 
^Qi to enable infatits, lunaticks, or femes covert, to 7thofque«» 
furrender a leafe in order to obtain a new leafe:" vldl'infr. ^49^ 
Or that he might furrender it under the Statute of 
the 7th of Queen Ann^ intituled, " An ad to ena* 
ble infants who are feifed or pofTefled of eftates in 
fee, in truft, or by way of mortgage, to make con- 
veyances of fuch eftates> the infaht not being bene- 
ficially interefted, but his name only ufed in truft." 
His Ldrdflitp was clear the infant caitie within the 
ftatuteof the 7 th of Queen /^«;i, and ordered him to 
furrender the leafe, in order that a new leafe might 
be obtained* 

[Qvrrjf. If this be not going beyood the adt ; the a<^ only putting the in fan C 
into the flate of an adult^ and not faying for what purpofe he (hall Convcf* 

Id.} 



Vol, I. 3B Angerftein. 
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13 NcT. i7y>. Angerftein v. Clark, 

'TpHE bill was by a bond creditor for an account of 
the ailets of the teftator^ and to be paid a bond 
debt in which one Cobb was a furcty with the teftator. 
An obje&ion was taken for want of parties, for that 
Cobb was not a party. 

There were cited Collins v. Griffith^ 1 P. Wms. 
313 ; Madocks V- Jack/on^ 3 Atk. 406. 

Lord Chancellor. — If you fue on a joint and fcveral 
bond, I have always underftood it was neceflary to 
bring all before the Court to prevent circuity j but if 
the bill dates, and the defendant admits the co-obligor 
to be infolvent, the objedion feems to me to be re- 
moved : but that is not fo in this cafe ; therefore let 
the caufe ftand over, and amend. 



7 Dec. 1790. Sellers v. Daw/on. 

L)rdThurlv»wC. 
2 Anl^rurher'i 

Rep. 458. in TvyfR. Abbot moved the above day to difcharge, for 

not. S.C. IVl . , . J ^ JT T u-11 r 

r irregularity, an order to difmils a bill for want 

A puintiff be- of prpfccution : the plaintiff having been, at the time 

comes 2 i>3nic* * *j 

lupi: the bill of the order, found to be, and declared a bankrupt ; 
miffed f^r want wWch his Lordfliip was about to grant : but Mr. Ab- 
tZ\t^T *^^ informing his Lprdfliip that the Court of Exche- 
fiijncM not think q^j^qj ^^d granted fuch orders under fuch circum* 

)»r«»pcr to hic a ^ " 

bill in natuie of a ftanccs, aud delivering fome cafes to his Lordfbip, he 
revivor, j-^fpgj^jg^ making any order, and fent the cafes to his 

Regifter, and defired to have his thoughts. 
The following are the cafes : 

Bramball 
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Brambally. Crofs^ Exchequer, Hil. 1790. Motion to Sif/env.Daw/owi 
difmifs a bill for want of profecution, with cofts, which ^ , . , 

•^ ' ' ^ ^ Caf« in the 

was granted, unlcfs caufe. The caufe (hewn againft it Exchequer. 
was, that the plaintiff was a bankrupt. After filing the 
bill, and before it was difiniffible, the Court held it 
to be the rule that they did not give cofts againft a 
bankrupt plaintiff; but afterwards took a diftin£tion, 
whether the bill was filed on an equitable right, which 
vefted in the aflignees^ or was a mere frivojous bill, 
from which the aflignees had ho benefit. On a fubfe-^ 
quent day Mr. ylibot fhewed for caufe, that he had 
looked into the bill, and found it was a fuit to im- 
peach the fettlement of a partnerfhip account, and 
for an injunQion to flay an aftion on a promiffory 
note for part of the pretended balance ; that he alio 
ftated the bankrupt was nevet certificated, aiid thit 
he relied on the precedent of Tait v. Carwick^ in Ex- 
chequer, i7th June 1786. (This was an injunction 
caufe.) The defendant moved and obtained the or^i 
dinary ofder to difmifs the bill for want of profecu- 
tion, unlefs caufe. On the ad July following, it was 
moved to make the rule abfolute, which was enlarged 
until Mich. Term following, to give the party tinie to 
enquire whether the aflignees of the plaintiff^ who had 
been found a bankrupt^ would revive the fuit, (by 
which it is evident the Court confidered the fiiit as 
abated}. On the X4th of November 1786, caufe was 
ihewn as to fo much of the order as dire£ted the bill 
to be difmiffed with cofts ) namely, that the plaintiff 
was a bankrupt, (and it might have been added, could 
not do any thing), and his aflignees had abandoned 
the revival of the fuic 

3 B a On 
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St//in\.Daiu/o». On reading an affidavit, the rule was made abfolute 
■ as to difmiffing the bill, but without cefts. 

Mf. Johnfon r^»/r^.— This biH was filed only ten 
days before the plaintiff became bankrupt, and this 
is a cafe fot fhewing no favour to the plaintiff. 

Mr. Baton Thompfoii was for difmiffmg the bill 
t^rith cofts generally, and without regard to the parti- 
cular circumftances. 

(Circum fiances, I fhould think, are not to the pur- 
pofe \ for it is either within the rule of difmiflion, or 
it is not.j 

The Chief Baron thought the citcumftances Were 

fuch as to entitle the plaintiff to favour ; and on the 

general queftion, he alfo doubted the propriety 

of the above cafe of ^ait v. Carwick ; and thought 

on a future cafe occurring of the fame nature, it 

would be worth confideraiion. 

r^u'pr?u^ oX^" 1'he bill was difmiffed with cofts. 

fu-H, except for Mr. Abbot alfo enclofed a note, that it feemed to 

fics? have been the general principle as to bankrupts fuing, 

or being fued, that they (hall pay cofts like other parties. 

Vide Mr. Miffordh manufcript, entitled Briefs^ 
fe£t. 2. page 442 — 6. March ^i^ 1742. 

The petition of Ecrry, in the matter of Berry^ to be 
difcharged from cofts, and his contempt for non-pay- 
ment of a fum of money ordered ; the petition was dif- 
miffed by Lord Hardwicke. (.^. Was it hot for this 
reafon that the cofts were confidered by his Lordihipas 
pare of the contemnor's punifhment ?) 

See likewife Smith v. IVilliamfon^ et e contra. In Mr. 
Mitford*^ manufcript briefs, fe£k. 2. page 448*6. in 
lixchequcr, Mich. 1746: a bankrupt wa8 made to 

pay 
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pay cofts of fuit brought againft hini before hU bank- Stiuny.'Oa^vf^n. 
ruptcy. ■ ■ " " 

It is to be prefumed the plaintiff revived agalnfl the 
aflignees, in order to proceed in the caufe to a hear, 
ing ; for could they proceed without reviving ? 

Vide Ex parte Sneap^ March 4, 1782. Cook's 
Bankrupt Law^ 2d edit, fol. 236. the fame point. 

The Court probably gave cofts againft the bank- 
rupt that the plaintiff might be confidered as a cre- 
ditor for fuch cofts on the bankrupt's eftate. 

Upon the above motion of Mr. Abbot, and the cafe* 
and notes from Mr. MitforcTs raanufcript briefs, the 
Regifter fubmitted to his Lordfhip, that he had ever 
underftood it to be an eftabliihed rule, that after a fuit 
is abated by death, or otherwife, no ftep can be takea 
in it, until it be r^vived^ 

That the bankruptcy of a plaintiff abated a furt« 
could not be doubted. There were motions almoft 
vcvery Term by which defendants admitted it : for in- 
ftance, an i^junftion being under f".al cannot be diC. 
folved but by order in open Court } and therefore 
when a fuic was abated in which an injunction had 
iffued, the injunction continued in force until the fuit 
was revived, fo that an application might be made to 
dtflblve it: for which reafon, when an injun^xioa 
hath been obtained, and the plaintiff hath become a 
bankrupt, and bis affignees negledt to revive, the 
motion is of courfe, *^ that the afSgnees may file a 
** bill in nature of a bill of revivor, by a given day, 
** or the injunction be diffolyed.** 

If it were the practice to ^ifmi^ ^ bill fo circuny. 
ilanced, for want of profecution, why not add it to 
the fame n;Lotioii, and do it under the fame order? 

3 B 3 Wh5fct 
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se/fcnv.Davjfon. What was thc praftice of the Court of {Exchequer the 
r-^"^—^ Regifter could not take upon him to fay. As to the 
praftice of the Court to which he long had the honour 
to belong, he could fpeak ; that, to his recolledion, 
he never met with orheard of fuch Jin inflance, and was 
fully perfuaded there was not one. The principle, he 
before obferved, recurring, that when a fuit was dead, 
noftep could be taken in it until it was revived ; and 
is abfurd to apply to difmifs what did not exifl. And 
he fubmitted ^ fuppofe a plaintiff, before he was found 
^ bankrupt, had replied to the defendant's anfwer, 
notice muft by the rules of the Court be given of the 
niotion to difmifs : To whom ? To the plaintiff, whq 
was dead in law ; or to his aflignees, who were not in 
Court ? Should the plaintiff be thought the proper 
perfon to ferve, and he fhould appear by Counfel, and 
fay he was a bankrupt, could the Court put terms 
upon him to go to commiilion ; could they fay as 
much to his afflgnees, who aje not in Court ? It is 
fubmitted, the Court would not. It is believed, and 
with a decree of certainty, there is not an xnftanceof 
either : therefore, to punifh a man with cofts, for 
not doing what he cannot do, or for that which thofe 
that can will not do, is, as it was fubmitted, rather 
unreafonable. Befides, it is a known rule, that a party 
cannot revive for cofts only, unlefs they be taxed, an4 
^hereby become a duty ; and to make a man revive a 
fuit merely that the Court may have it in its power to 
c!ire6t him to pay cofts, is againft all rule. 

On the |8ih of December 1790, Lord Tbur/ew 
referred the Regifter to an anonymous cafe, in i yftk. 
oSavo edit. foL 262* in which Lord HardwUke is 
piade to fay, ** Bankruptcy is no abatement," 
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To which he anfwercd his Lordfliip, he had looked ^j^^^^ 
into that cafe : 

The title of it is : Campion v. Tomkinfon and Jobn^ 
forty i4ih of March iy4y^ Upon the plaintiff's (hew- 
ing exceptions for caufe to continue the injunftion 
which had been granted. The common order was 
made, to refer the exceptions, and the plaintiflf to pro- 
cure the report in four days. 

On the 18 th Marcb, theanfwer was reported in- 
fufficienr. 

On the 27th Jpril 1748, the plaintiff obtained an 
order to amend, and for the defendant to anfwer the 
amendment, and exceptions at the fame time. 

The defendant having put in a further anfwer on 
the 3d oi November 1748, obtained an order to dif- 
folve the injunftion, unlefs caufe* 

On the loth oi November 1748, the date of the 
cafe in AtkirUy the defendant applied to diilblve the 
injundion abfolutdy, and the plaintiff {hewed his 
former exceptions for caufe j when the defendant*^ 
fecond anfwer was referred, and the plaintiff was to 
procure the report in four days. 

On the 14th November 1748, the anfwer was re- 
ported fufficient, 

Upon looking into the Minute Book, the entry of 
the above orders and the faid report, it doth not appear 
that the plaintiff was a bankrupt : neither is there the 
Icaft note of what Mr. Atkins makes Lord Hardwi^ke 
to fay, " that bankruptcy is no abatement." It being • 
novel, I muft confefs it rather furprifed me ; for if fuch 
were his Lordfhip*s dodrine, and fuch the pra^ice, it 
is wonderful there Ihould have fince been fuch num- 
l^leDs applications that the aflignees of a bankrupt 

3 B 4 Height 
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Sinmy.Da^vfoH. might Tevlve in a given time, or theinjundion bd 

■ " ••" diflblvcd, for the purpofe of giving the defendant an 

opportunity to apply to get rid of the injundion in 

form ; from which it is evident, that until the fuic 

be revived he cannot. 

i!^nd it i$ to be obferved, that all the applications 
and orders in the above anonymous cafe were en-» 
tirely of courfe ; fo that there was no ground for 
Lord Hardu;icke*s faying what he is made to f^y. 

At the firfl Sc^l ^htv Cbri/imas 1791, llir. Abbot 
again renewed his motion, when Lord Tburlow faid, 
he had fully conHdered the matter ; that he was pert 
feftly fatisfied the order to difipifs the bill in the ftat^ 
it was (which the application went to difcharge), was 
perfectly irregular : that the granting of the motioa 
y^ould, in eifed, be giving exiftence to that which 
was a nullity : It could not be enforced ; and for that 
reafon, ^nd that only^ he made no order. 



Attorney General v. Earl of Stamford. 



14 y«n TtoT. 
Qucttion, wue- 

wKr*"*" O^ ^^^ '9* ^^ 7^»««rr '79^ ^r. Green then at^ 
country, ana wai tending as the Regifter of the day, Mr, Solicitor 

there at the Uoie ° , . ' i r ' r o . y 

of being rerved Geuetal moved, that an order for a fequeitration mfi^ 
roiffivc ind*^ againfl the defendant for pot anfwering the plaintiflF*s 
^^ap^a"r*io the bill, he haviug been ferved with a fubpcena, and the 
Soth we^'of ^°^^ Chjjncellor's letter miiSve, (both Poufes of Par* 
parliament being {tament haviug met), might be difcharged for irrc- 
vcocd*an?ifemI gularity, thc defendant's ufual refidenpe being in t|i« 
conljft'io'le country, where he then was. 

LoTcfanceiior ^ jJo^bt h^viug arifeu, ?^nd Jiis Lord(hip having 
wat of opinion he (igmf^ed his pleafure by AJn Green^ that I (hould 
dcVe/asVein'ei'n fnake known to his Lord(hip my thoughts; Ifubm^t- 
iSrit'er w« com- ted {o him the following obferyations : 
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When both Houfes of Parliament arcaflembled to AttomtyGenerii 

, V. E^i of Stsm* 

difpatch the weighty concerns, &c. purfuant to hisfir^. 
Majefty's proclamation for that purpofe, it ts to be "'"' 

prefumed the Members of each Hoafe are in town, 
afting in difcharge of their duty ; and with great de- 
ference, the Statute of the 24th of Geo. 2. chap. 24^ 
feems to confirm that prefumption, for by that ad, 
after the Parliament isaflembled, ho proceeding could 
be had againlt any Lord in Parliament, &c. until 
fourteen days after the adjournment, prorogation, or 
diflblution of fuch Parliament : Upon this ground it 
is fubmitted, that being prefumed to be in town, at* 
tending to the weighty concerns of the public, they 
could not attend to their private concerns ; and it is 
obfervable, his Majefty at the clofe of a Seifion, after 
apologifing for keeping them fo long aflembled, and 
thanking them, concludes with recommending par- 
ticularly to the Lords in Parliament, prefuming all 
gre prefent, to encourage in their refpedUve countiesj 
jnduflry, good order, &c« 

The a4th of January 1791, the motion was re- 
newed ; a cafe in HarriforCs Chancery Prailice^ fol. 46. 
was cited. The Lord Chancellor, obferved upon the 
above Statute of the 24th of Geo. 2. and faid, that if the 
defendant would take the benefit of the privilege to 
which he was entitled under that Aft, it muft be in 
the full extent, which prefumed he is in town attend- 
ing his duty; and his Lordfhip would, from what I 
heard drop from him, have denied the motion ; but it 
was compromifed by the plaintiff's confenting the de- 
fi^ndaxit (houl^ have a month's time to ajifwer. 



Weii 
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i^^:^c. ^'^^ V. We^i, 



This was a peiition of a party come of age, to have 
the funds, on which a legacy to him at twenty-one 
had been placed out, transferred to him ; ibe funds at 
the time the legacy became payable, being of greater 
value than the legacy, a queftion arofe, whether he 
was entitled to more than barely his legacy ? 

Green v.Pi^ot, in i Brown's C ban. Reports^ 103. was 
cited. The Lord Chancellor feemed to be of opinion, 
that a fum of money paid into the Bank, to anfwer a 
contingent legacy, and then laid out in Bank annui- 
ties ; and thefe annuities at the time the legacy be- 
came payable were of greater value; that as the le^ 
gatee would have fuftained the lofs, had the funds 
<^) Kut fee the fallen, he was entitled to the advantage (a). 

T. E.imc«, fupr. 
578, and btarkie 
X. Smith fuf»r. 
520. 



Docker v. Horner. 



11M.1V irgt. 
LordThuilowC. 



T>iLL by creditors for payment of their debts out of 
CrcriitcM or the the cftatcs of Thomas Dadly deceafed, the teftator • 
tivcs orfSch'of Upon hearing the caufe, the neceffary accounts were 

direfted, and the debts direSed to be paid out of the 



ihcm as were 
dead, trere 
ordered to be 
f»:!id tnc fum 



perfonal, and real eftatc: The Matter made his report ; 
Jrp >rtcd dup to ^ud thc funds to pay the money reported due to the 
foiVd^tn c^oJr^ creditors being infufficient, the Matter was dircSed to 
*n?Ge'n'^raTr" apportion thc famc amongft the creditors, and what he 

recced to dniw 

on the Bank for the fame : He iffued drafts under pfovinrial adrainiflrations to pay fuch admt- 
liiftiarois : The AccouutAUt General declining to fign fuch drafts, not thinking iKcy authorifcd it, 
applirniion was made that fuch draft* might be ifTued ; it flood ©vcr for confideraiion, and 
on renewing the application, the Lord Cluncellor was decidedly of opinion, fuch adminiftraiioiM 
<!id not wa: rant the piynient. 

ihould 
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fhould fo apportion, was to be paid to the creditors, Dochry^Hftur. 
or to the legal reprefentatives of fuch of them as were — ^— ""— 
dead ; fome of the creditors dying, provincial pro- 
bates of their wills, or letters of adminiftration were 
taken out : Under thefe provincial probates, or admi- 
nitrations, application was made to the Accountant 
General, to iflue his drafts for payment of what was 
reported due to the deceafed creditors ; but the fums 
exceeding the limit he had gone to, he refufed to if- 
fue his drafts, but under Prerogative adminiftrations : 
Upon this Mr. Mansfield on the 24th of January 179I9 
moved on their behalf, that they might be paid the 
fums reported due to them, under fuch provincial admi- 
niftrations: that the Accountant General drew for fums 
to the extent of 30 /. under fuch adminiftrations, and 
why ftop there? That the money reported due, did not 
much exceed that fum ; and the expence of taking out 
a prerogative adminiftration, as the ftamp duty was 
now fo great, would exhauft half the money. 

Lord Chancellor. — ^Had the money been in the 
hands of a third perfon^ could they under fuch an 
adminiftration have received it? Certainly not. Would 
their receipt be good? No. Suppofe a Prerogative 
fidminiftration fhould be granted to another, could 
not he inforce payment ? There could not be a doubt. 
And is this Coiirt to give fan£Uon to that which is 
not ftridly legal ? And his Lordfhip being told that 
not one of the public commiflaries would permit 
transfers, or pay dividends, but lender Prerogative ad- 
miniftrations, he denied the motion ; but two or three 
orders made on fimilar applications being produced, 
))e f^id he would ponfider pf it. 

On 
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PfKker T* Winner, Oil the 1 1 th of May 1 791, Mr. Mansfield renewed 
""""""■"•^ the application ; which his Lordfliip refufcd, for his 
former reafons, with this further obfervation, that 
the fmallnefs of the fum made no difference ; that if 
it were right, and the Court were warranted in order- 
ing payment of money under provincial adminiftra- 
tions, it might order payment, be the fum ever fo 
large j and therefore denied the motion. 



=7 j.'iy 1:91. Attorney General at the relation of a lunatic, and the 

Lord Thurlo>^C. •' ^ j 1 • 'iT 

lunatic informant, and plaintitt. 

AND 

Panther y the committees of thelunaO 
tic, and the executors of her late j 
hufband, and who had poffeffed her > Defendants, 
property given for her feparate ufe, j 
under a deed executed in her lunacy, J 

Bm will lie by TT was at firft doubted, but after a paufe was held by 
G^^t/aTonlllhaif ^ thc Court, that z bill might be brought by the At- 
agriift br^^com- ^^^"^y General in behalf of a lunatic, againft thofe 
iniucf$,foran poffeffinff the lunatic's property, and thofe attempting 

account of and to • . • . r • i r J » r ^.it>A 

fecure the luna- to deprive him of It, for an account oi, and to lecure 
tic'. property. ^^^^ property for the lunatic; and an iffue was di. 
refted to try whether (he was a lunatic at the time 
(he executed the appointment, under which the exe- 
cutors of the hufband claimed. 



Ex 



A.V. 1791.] ^ IN CHANCERY. y^^ 

Ex parte Swann. L2te'>c. 



Tjis LordOiip havings on hearing the day preceding Mafter to enquire 
a petition under the Statute of agth of Geo. 2. warf^wtthlii*"* 
chap. 31. that an infant might furrender a bifhop's ^^'ibcfcofil'aDd 
leafe in order to renew it, and to have the fine paid ; " ^ ^^"'t 

/. . . inr n n « • whether It 

referred it to a Malter to fee upon what terms, the was for his une. 
furrender and renewal fliould be made, and to ftate owLfJIi^Md^o 
his opinion •, it was fubmitted the next day, whether ^^^^ * n**' *«f<- 
the order made by his Lordfhip was not premature ; 
by the preamble of the aft, it was clear the Legifla- 
ture meant it fhould apply to fuch only as were bene- 
ficially interefled ; the words (after taking notice that 
it was fometimes neccfiary to furrender old leafes in 
order to renew), are, * but by reafon of their being 
< infant, lunatic, or feme covert, it could not be done 
• to the manifeji prejudice of them and their families,* 
the aft then goes on to enad. 

The matter being brought on in a fummary way- 
the Court will not take upon itfelf to determine what 
their inierefihj but from thefirft, made the following 
order : Refer it to the Mafter to enquire and ftate, 
whether J. S. is an ii^fant within the intent and 
meaning of the faid AGt of Parliament ; and if fo, 
whether it will be for the benefit of the faid J. S. to 
furrender the old leafe, and to renew it. 

Should the Mafter find the party comes within 
the ad, the next order is to confirm the report, and 
to diredt him to furrencjier, and to give directions 
concerning the fine. 

Such 
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£1 parte ^uwM. Such lefereDces it was fubmitted to his Lordfliip 
- were ncceflary ; for (hould the infant be found not 
to be beneficially interefted, but to be a mere 
naked truftee, this Court will confider him as com* 
ing within the Statute of 7th of Queen ^nn, entitled, 
* An Aet to enable infant truftees, &c. to convey,' and 
fo his Lordihip was decidedly of opinion in £x 

(o) Supr. 737* parte Hod^on^ 30th July 1 790 (a) ; the petition was in 
the alternative^ that the infant might furrender under 
the above Statnte of the 29th of Geo^ 2. or the Sta- 
tute of the 7th of Queen Ann. His Lordihip di- 
redted the latter. 

The Lord Chancellor upon coming into Court this 

(A) 29 July day (b\ direfted the common order to iffue. 



II Dec. 1791. Sandford v, PauL 

LordThurlowC* 

AT the hearing of the caufe, the depofition of one 
evidence had of the witnefles^ (who was a creditor of two 

ihehwit^ulidlr partners bankrupts, under a feparate as well as a 
?umSi!i*<^^" joint commiflion, but who had executed and delivered 
exacnined again a rclcafe of his debt only under the feparate commif. 
afteMhe dec%^' fiou), upou being offered to be read, was objeded to^ 
{"o^fettk d[f " and the objeaion allowed ; and the Court referred it 
interrogitoriei. (q ^^g Maftcr, to make the inquiry, by the order di-^ 
reded, and the parties were to be examined^ 

In the courfe of the enquiry, the above witnefs was 
tendered to the Matter, having iince the bearingi txt^ 
cuted, and delivered a complete releafe of his demand } 
this being objected to by the other fide, it occafioned 

the 
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the prefent application to the Court for the purpofe; s^nj/orjv.PMMK 
ivhich his Lordfliip ordered, without any terms, or "— "~"*~ 
raftrifliion ; but before the Court roft, his Lordfliip 
dire£ted me to look into the cafes which had been 
Cited, and to lay before him fuch as I knew of, with 
my thoughts. 

In obedience to his Lordfiiip's commands, the fol- 
lowing was fubmitted to his Lordfliip : 

The queftion before the Court is, whether a wit- 
nefs examined in chief, whofe depofition was not ad- 
mitted to be read at the hearing, and which confe- 
quently cannot be read before a Mafter, can be re* 
examined before the Mailer to the fame matter ? 

The plaintiff aflerting it is of courfe, having ob- 
tained an order for the purpofe ; the defendant in- 
lifting, that a witnefs after publication, cannot be 
re-examined to matters to which he hath before been 
examined ; each fide relying on the cafe of Sawyer 
V. Dowycr^ i Brown* s Chancery Reports y 388, which 
will be more fully mentioned in it*s courfe : It is not 
however, accurately reported in that book. 

To form a true opinjon of the queftion, it may 
not be improper, to fee what hath been the habit of 
the Court, in ancient and modern times. 

In Keilwey^ g5, Micb. 22 H. 7th, 1512, it was 

agreed clearly in Chancery, that new proofs may be 

examined after publication, which are merely fup. 

plemental to former proofs, as to add the cai^a 

fcientia. 

Ibidem^ 100, 21 Henry y^ 1513: Exceptions to 
a depofition fliould be taken before publication, or 

the 
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saMifi^jr.p^/. the time is loft ; the party fhall not chufc whether h^ 
""■^*"** like the depofition, or not. ' 

Langham v. Lawrence^ 13 Car. 3, 1661, Hardres 
1 80 : After trial at law directed in a former cau£e, the 
fame plaintiff exhibited a new bill» to difcover deeds; 
demurrer, becaufe it was to get new evidence after the 
firft examination ;» the demurrer was overruled, for 
it did not call for fupplemental proof, or contradlA 
any teftimony on oath. 

Randal \. Richford^ Trin. 15 Car. 2, 1663, 1 Cbani 
Cafes 25 : A witnefs having fwom that he was fur- 
prifed, and had miftaken in his examination, on com- 
miffion, a fpecial commiffion iifued to re-e:tamf ne that 
witnefs } but upon confultation vtrith the Mafter of 
the Rolls, and the Six Clerks, it was fupprefied ad 
contrary to the courfe of the Court* 

The City of LtnidUn v. Earl of Dorfety 26 Car. 2, 
May 30, 1674, Chancery Ca/esj 228 : Upon a commif- 
fion for charitable ufes, a trial at law was direded, when 
a witnefs eighty years old, and unable to travel was 
difcovered ; and notwithftanding the rule of publica- 
tion, a commiiTion was obtained to examine him. 

Lord Keeper,— The rule of mn examining after 
publication, hath been ftri£k in this point, but the 
Court is to judge, and the examiners by commiffion 
are minifterial to the Court. 

Inglet V. IngleiyEaJier^ 28 Car. 2, 1678, 2 Chancery 
Cafes^ 217: Witneffes fpeaking uncertainly, on their 
firft examination, fhall not be re-examined. And Lord 
Hardwickem Cowjladv. Comifh^ 2 Vef. 270, fays, if 
a witnefs be once examined, it might be dangerous ta 
let him be examined again ; and the danger is, of 
drawing in a witnefs after it is known, what he hath 
already fworn to* 

± Chancery 
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In 2 Chancery Cafes 79^ MicB. 33 Cat. 4^ x68i : ^^^rd^.r^uL 
The Maftcr examined one witnefs three times, in a '' 

matter of account ; his depofitions were fuppreifed. 

Callow y. Mime^ 2 r<?r».,472, Mkh. 1781 : An in-^ 
terefted witnefs^ had been examined in the caufe; 
afterwards he releafed, and was re-examined ; objeftion 
to reading his depofition, for that he was engaged 
by his firft examination to abide by what he had fwom j 
overruled- 

Lord Thurlaw upon this remarked, ' it feems a bet- 

* ter obje&ion, that after feeing the firft examination, 

* the party might get him to amend his leftimony/ 

Tendering a written depofitlon to awitnefs is good 
caufe for fuppreffing it* 

So where a witnefs delivers fuch a written depoCtion 
to the examiner. 

And his Lordfhlp further obferved, that regularly 
DO new witneflfes are to be examined after the hear* 
ing ; but the Court began to do it in fpecial cafes • 
and afterwards on the Matter's certificate only. 

In Spence v. Allen^ Trin* 4 Geo. j, 17 18, Gilbert 
i^OyPret. in Chancery j^^^. depofitions had been fup^ 
^feifed, becaufe the interrogatories were leading, and 
publication paifed : Upon lookiiig into the interroga. 
lories, the leading feemcd to have been by inadver*^ 
tency, and the evidence material to fubftantiate juf* 
tice : Wheteupon the Court ordered new interroga- 
tories to be prepared by the Mailer; a precedent was 
produced for the fame purpofe, and the motion wasi 
that a new fet of interrogatories might be prepare^} 
by tbeMafler* 

VoL,i. 3C And 
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SaKdfcrdy. ?aui Aiid Lofd Tclbot iH Arufidcl v. P/V/, faid, the permit^ 
""■""""""^ ting of a witnefs'to be re-examined, vrhofe depoiition 
had been fupprefled, depended upon circumftances. 

And Lord Hardwicke in Bromley v. Chitd^ aSth 
May 1747, faid, that new interrogatories might be 
exhibited upon fpecial circumflances, but not of 
courfe. 

In Browning v. Barton, 28th July 1774, Lord Ar- 
tbur/i^ after having confulted Sir Thomat Sewel M.R.» 
gave liberty to examine vitneiTes before the Mafter^ 
uho had been examined previous to the hearing, but 
added, they were not to be examined to any matters 
to which before they had been examined ; and the 
Mafter was to fettle the interrogatories. 

Upon the above cafes it was fubmitted, that it was 
clear the Court had leaned againft the re-examination 
of witnefles, and that if fuch re-examination was 
granted, it was umder pointed reftridlions ; and as to 
what was infifted, that the application was of courfc> 
it is fubmitted, that if the Court is not to exercife it's 
Idifcretion, why is the application required to be fpe- 
cial, and to b« upon notice ? And that it is not of 
^ courfe, your Lordfliip, and your Lordfhip's predecef- 
fors have determined* 

To the paper of which the above is a copy. Lord 
Tburlow added the cafe of Dudds v. Billings Bunbury^ 
24: obfcrving that a wicnefs cannot be examined to the 
fame matter to which he hath before been examined i 
and put this queftion : Suppofe witnefles had been eac 
amined on commiffion, without order, and the depofi*^ 
tion fupprefied, the party ought not to have the advan. 
^tage of feeing their evid^ce toformthe re-examination? 

la 
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In ^raaical Regtfier^ 220, it is faid, the intcitogato- ^w/.r^v.p^ / 
ties are to be flgned by Counfel. 

And fo it is txprefsly ordered by rule of Court dated 
29th of April 1687 * '^^^^ '^ confirmed, and direded 
to be obfervcd by a fubfequent order of Court, dated 
the 15th of 7«/)f 1700, and entered in the Regifter'a 
Book. 

On the 13th of December 1791, Lord T^hutlanvi&A 
for me, and delivered back to me the paper, which 
had been fubmirted to him, with his annotations, aiid 
directed me to delirer the order, prefacing h, undet 
the circumftances of the cafe} and adding that the 
IMadcr fhould fettle the ipttrrogarories* 



Edwards v. Edwards. 

On. the* i6th of January 179^* Mr. Simeon mov^d 19 Jan. 179^. 

upon notice, that an injunftion which had been . "^''^/ 
diffolved, might on the bill wiiich had fince been ir after an ia. 
amended, be "revived, upon the ground, that the de- diLl'^V' he 
fendant had craved a commiffion to take his anfwer. £;; bufanr"*** 
It was oppofed by Mr. Richards for the defendant, «quiic< a further 

1 - ^/T 1 , f 1 f 1 Ml ' anfwtrjandihc 

who mfifted that the amended bill was a mere repe- defendant prays 
tition of the original, and that it was fully anfwered hisU7wertthe 
by his anfwer to the original bill : A doubt arifing in f,de"r it'll *'*"*' 
regard to the praftice, it was ordered to fland over to f^tfv'iThe'Tn*^^^^^ 
this day, and the Regifler wa$ to hy hl6 thoughts be- iJufb"'^*'"^" 
fore his Lordfhip in the mean time/ not'c^» "n** * 

What follows was fubmitted to his Lordihip : tioa. 

The order grantmg an injun£tion, runs, * until the 
' < defendant fhall fully anfwet the plaintifi's bill, &c> 

3C2 If . 
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^^fj,y If the defendant hath not anfwered, or having an- 

•■ fwered, his anfwcr is reported infufEcicnt, or on ex- 

ceptions, he iubmits to anfwer, and the plaintiS' 
amends his bill, it is one record ; and the defendant 
mud anfwer both; this is manifeft by an order vhich 
Is almofl: daily, ^ for liberty to amende and that the 

* defendant may anfwcr the amendments, and excep- 

* tions at the fame time.* 

Should the plaintiflf amend his bill after the anfwer 
Is filed, the injundion is of courfe gone ; for by the 
amendment he admits the anfwer to be full, and he 
caimot except ; the injundion may like wife be dif- 
folved upon the merits. 

This however doth not preclude a plaintiflf from 
applying to revive the injundion, on amending his 
bill. 

Whether the application need be fpecial, it is hum- 
bly fubmitted, depends upon circumftances. 

The bill being amended and an anfwer required, it 
is not for a defendant to fay, that the bill is imperti- 
nent, or that it is a mere repetition of the original 
bill, (if it be, he may refer it for impertinence), nor 
iball he fay that his anfwer to the original bill, is a 
full anfwer to the amended bill ; he mufl anfwer, and 
it is for the Court to determine, whether it be fuffi- 
dent ; if it be, the application, to revive the injundion, 
muft, it is fubmitted, be fpecial, and upon the merits, 
and if granted, will be until the bearing of the caufe, 
or further order. 

But if the defendant will be in contempt for want 
of his anfwer, or will pray time to anfwcr, the Court 
will not If t him derive benefit from his dilatorinefs, 

but 
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but will. It is fubmitted, revive the injunflipo, on an f j^;'^^- 

application of courfe, and by the order granting it| it -- 

will be until the defendant fhali fully anfwer the pUin- 

tifPs bill, and this Court make other order to the con* 

trary : And fo it was laid down by Lord Hardwkh in 

Bagster v. Walker^ 1 4th March 1 ^ 46(0)1 An iajundion W 5»p^ «<>f • 

had been difTolved on the merits ; the plaintiff amend- 

ed his bill, and the defendant having prayed time to 

anfwer, the plaintiff gave notice^ aud moved fpecially, 

to revive the injundion : After hearing Couafel on 

both fides, his Lordihip faid, ^ that until the equity of 

« the bill was denied, it mud be taken as granted,. that 

^ the plaintiff hath equity; that had the defendant pat 

* in his anfwer, tKe Court could have decided on the 

^ merits ; that it was owing to the defendant's own 

^ laches that it was not ; that a plaintiff was pot by 

< defigned laches to be prevented from reviving, the in- 
^ jundion ; that the giving ofnotiee of the application 

< to revive under fuch cir^umftanoes w4s not n^^jffkry: 
^ it was of courfe } that the injundion when x^viv^^ 

< would be as the original was, only until the d^cnd* 

< ant fliould fully anfwer ; and when he had anfwered, 
^ he might apply to diflblve it.' 

Lord Hardwicke in Trovers v. Lord Staffbrd, a Vef. 
79, which appears to be a very complex cafe, and to 
turn upon circumftances, is made to exprefs himfelf 
very differently from what he faid in the preceding cafe, 
that it was irregular to apply as of courfe to revive an 
injun£tioni on the defendant's applying for time to an« 
fwer the amended bill ; which, it is fubmitted, ftrong- 
]y implies, that his idea was, that a fpecial application 
on notice, might be made for the purpofe. 

3C3 Thd 
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fw*""' The application was renewed this day, the 19th of 

I, , in, Jaftuary i793» when Mr. Richards for the defendant 
cited the above cafe of Travers v. Lord Stafford^ and 
infifted that the plaintiff, to ground fuch an application, 
ought to make an affidavit of his cafe } and cited 
alfo an anonymous cafe in 3 Aikins 694, in which 
Lord Hardwicke is made to lay it down as a rule fet- 
tled, that until an anfwer to an amended bill is put 
in, a plsdntiff cannot apply to revive an injun£tion ; 
that it cannot be upon a defendant's praying a dtdimus^ 
So that a defendant knowmg this, may obtain thir^ 
teen weeks to anfwer, then put in any anfwer, which 
being infnfficient, he may get ten weeks more, and 
after that, run through all the procefs of contempt, 
and by that means obtain the full effect of his aCtion 
at law : If fuch were the rule, it certainly would be 
pgainft common fenfe, and common juftice : but his ' 
Lordflilp feemed to be clear, and adopted the idea of 
Lord Hardwicke in the cafe before Hated of Bagster 
V. fValktr^ that a defendant fliould not derive mi ad*, 
vantage from his own laches, and confidered his pray* 
ing a dedimus as a dilatory ; and therefore revived the 
injunction until anfwer and further order ; he held 
that notice was proper to be given of fuch.a motion, 
but that an affidavit by the plaintiff of his caf? W9| 
ppf ncceflary. 



/>» 
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' Pyev.Daubuz. ijU^ytj^u 

TH« queftion in this caufe arofe on the following cafe: ^ man tor- 
__,* »i irii ri% J row« money and 

The bankrupt before he became fuch, borrowed piedgej the title 
money of the plaintiff, and lodged the title deeds of his and{^omh>sto' 
ettatc in the plaihtiPs hands, and promifed to execute j!ge"b« ^r 
a mortgage, but did not, and became a bankrupt, and ^^^^^ 
his eftate and effeds being duly afligned to his adig- afficnec» were 
nees, the plaintiff filed his bill to be paid the money wh^^due! and if 
due to him on his pledge, and if not, that they might convey Jh^iine 
convey the ^ftate to him, and be foreclofed ; and 5^*^p*""^^* 
ftated, that not having the legal eftate, he could not 
bring an ejedtment* 

Mr. Solicitor General cited Beck on demife of 
Hawkins V. Welcb^ fVilfon ayS. 

Lord Chancellor* — An agreement to make a' 
mortgage will bind as if it were aduallf made t 
but I will conlider of It, 

And on the d4th of May 1792, he direded an 
account of what was due to the plaintiff for principal, 
intereft, and cofts ; and the defendants the aifignees to. 
pay, and if they did not, they were to convey the ef- 
tate to the plaintiff, and to be foreclofed. 



Tbomas Ellis and Sufanna his wife. Plaintiffs. Ltr^ThJriuwc. 
Michael Atkinfon and another. Defendants, '^ : — 

•^ * .Tbequffftion 

^ wasy wimhcr a 

ON the marriage of the plaintiffs, 2000 /. a moietv ^''™'' ^°*''''' 
f 7 J r r • /• t . having a power 

or 4000/. and a mortgage tor lecunng fuch mou ofapponning 
^ty and the intereft, were by indentures of fettlemen.t, KuftJerby'her 

....'. ^ ' marriage fetile- 

ipenc, and to which the baron wai a party, muft appoint from time to lime, or nsighc affien her 
|rM« intefcft } held (he mighu * ^ 

3 C 4 dated 
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:^^>I;Ii: ^^^j- f'« 7th and 8th of February 1786, affigned to, 

.p-,^ and veiled in the defendants in trult, to pay the inte- 

reft to arife from time to time on the faid 2000/. to 
fuch perfon, and for fuch purpofcs, as the plaintiff the 
wife fliculd by writing under her hand, attefted a$ 
thereby required, appoint, to the intent the fame mighc 
be for her fole and feparate ufe, notwirhftanding her 
coverture, and her receipt to be a difcharge ; if Ihe 
fur\'ived her hulband, the fame w^s to be immediately 
paid to her ; if her hufband furyived, the fame wa^ 
to go immediately upon her death, as Ihe by deed or 
will, executed and attefted as prefcribed, fhould 
appoint. 

The plaintiff Sufanna by deed poll, djtcd the firft 
day of December 1788, executed and attefted as re? 
guired, appointed, and ordered the faid sooo/. ancf 
(ntereft to be paid to the plaintiff her hufband. 

Under that deed poll, the bill is filed to have the 
(aid 2000/. and inter^ft paid siccording to the laid 
appointment. 

Upon this a queftion arofe, and was ftrongly vgued, 
whether a feme covert having a power of appointing 
ihe interejl of h^r feparate eflate^ fettled for her fcparat^ 
ufe, to protedl: her againft the debts of her hufband, 
and to which fettlement the hufband w^s a party, and 
had bound himfelf to the terms, and in confideration 
pf which, he had received aooo/. part of her portion, 
muft appoint from time 19 time } or could by deed 
affign the whole of herincerefl. 

Th<5 cafts cited were. Peacock v. Monk^ ^Fe/l igo; 
Norton v. ^rvil, 2 P. IVms. 144; Grigby v. Cox^ i Vef 
517; ^bcrferv. Gould, cited in theprecedingcafe; Hulme 
V* Tenant i i Brov;n's Chancery Riforts^ 16 j Pearfon v. 

Brereton, 
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Brereton. % AiL 71 ; Clarke v. Pijier^ 15th March Mnu^vau^. 

1778 (<l). 



Lord ^burlaw was much prefied with the argument («) see « vcl 
that by the fecclement, the hulband wa« to have, and 
had received 2000 1, pait of his wife's fortune ; the 
wife was to have the other 2000/. for her feparatc 
ufe, and to guard or proted her againft any thing that 
might befal her huiband; and by execudng the fettle* 
ment, and receiving the 2000 /. under it, the confidera* 
tion for his executing it, he had bound himfelf to the 
terms. 

The caufe was in hearing, the 23d of May^ and 
26th and 27th of June 1789, and ftood over for con. 
fideration: And after confideration, his Lordfliip 
thought as the 2000 /. was in the abfolute power of 
the wife, and no appointment intended for children, 
or other purpofes ; and as it was evidently her pleaAire 
to give it to her hufband, he did not fee how he could 
prevent her. His Lordfcip therefore, on the 24th of 
May lygi^ decreed the defendants, the truftees, toi 
aSgn the 2000 /. to the plaintiff the hulband, after 
retaining their cofts. 



David/on v. Rufel. «4M«y»79^> 

^His caufe had ftood over upon a doubt, whether a by /nud it hid 
. * deed could be fet afide in part for fraud, and the liLpm ^Trt,.] 
Iieft eftabliflied : Lord Tburlom was decidedly of opi- J^^^J^J^'** 
nion it could not, and in his note ^reding die con* 
trad to be fet afide, and the order drawn accordingly, 
^d there eoi^Id be no hefitatton. 

This caufe reheard, and affirmed by Lord Lm^bm 
}cr9Ugh C, Hilary 1 794. 
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Hilary •r £.^fter In the matter of Bromfiildj, a lunatic. 

Terra 1792. 
LwH TburlowC. 

I Vef. >inr. •npH^RB being a confiderable quantity of timber oil 

3'Bro. c. c. the eftate of the lunadc> in a perifliing ftate, 

^'^' ^' ^' and proper to be cut down, the fame was cut down 
Where timh«r it aud fold, uudcr au order of the Lord Chancellor^ 
ofl'a lu^atic*'!^ sind the money paid into the Bank of England^ with 
f *rpcri&ing^* the privity of the Accountant General of the Court of 
ftate, and for the Chanccry, and placed to the credit of the laid mat- 

Lcnfcfitofthc J . r I r . 1 1 

reft, under a ter, and to the account of the laid lunatic. 
o^rdcTo^thc"* The lunatic afterwards dying, the heir at law ap^ 

Ti uriow^ccmed P''^^ ''^Y P^titiou to havc the money fo raifed by fale 
\t^T^ 7°" * ^^ ^^^ timber paid to him, being ftill to be confi- 
tween the heir dcrcd, as it "was argucd by his Counfel, as part of the 
^q^K^entativf, ^cal cflatc of the faid lunatic, and defcended with 
JtVumftrnces^^ the othcr cftates to the petitioner, as his heir at law. 
the money raifed Qn behalf of the ucxt of kiu, Mr. Solicitor Gc- 

wai perfonahy; • • • . . 

but recom- neral took this diftinftion, that as it was cut douin ttnr 
TO have a foiemo dcT Order of the Court, it was fevered firom the eftate,^ 
ju^cmrac. ^j^j became the perfonal property of the lunatic* 
9ut fuppofe the timber on a lunatic's eftate was not 
in a perifliing (late, and the annual rents of the 
eftate not fuiEcient to fupport him comfortably, can 
it be imagined the Court would let a lunatic live 
without fufficient accommodations, when a fund 
could be raifed from the timber on it to procure 
them for him? It can hardly he doubted, but that 
the Court would take fuch a ftep. 

In anfwer to which, Mr. M/{/or^ of Counfel fiw^ 
the heir at law, obferved : That fuppofing a lunatic fo 
circumftanced as was put by the Solicitor General, it 
was to be prefumed, the Court would, as it ought, 
4x> every thing that would'tcnd to the inmiediate con^ 
7 * venicnc^ 
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venienceand comfort of the lunatic: But could it in the matter of 
go further, would it do what the lunatic could not, '^'^^ ' . 
make a will for him and difpofe of his property ? 
And yet, the taking of any ftep to alter the nature of 
bis property, fo as to make it go contrary to what it 
otherwife would, would in effect be doing what he 
could not do, make a wilL Several cafes were cited. 
It flood over for two or three days, and in the in- 
terim, I laid before his Lordihip the two preceding 
cafes of Audley v. Attdley (a\ and Gib/on v. Scuda- (<•) * Wn. 192, 
more(F)'j and likewife the judgment of Sir Thomas (2)a''Eq.ci* 
Clarke m. R. in bullet v. Tulleiic); in which cafe, f^Jj; ^^.^' *"^ 
the mother, the ie/lamentary guardian of an infant, W Amhi. 370. 
cut down and fold timber from off his eftate ; upon a 
bill filed by the heir at law, his Honour declared the 
money was to be confidered as real eftate, and be- 
longing to the heir at law. And I likewife fubmitted, 
that the former decifions were upon bills filed by the 
purpofe, on which the matters, and upon proper evi- 
dence, might be entered into, and the order made ap- 
pealed. Upon the matter coming on again, the Lord 
Chancellor was of opinion, that the timber being cut^ 
down by order of the Court, and for the convenience 
of the lunatic it was fevered, and became his perfonal 
property, and difmilTed the petition ; but at the fame 
time recommended it to the petitioner to bring the 
matter before the Court by bill, when it would be ' 
foleomly determined. 

Qtf . Though the Court wilt| for the imtnediate convenience and comfort of 4 
ptriMtkf order timber to be cut down and fold to raife a fund for M«/ purpefe» 
and that only s th«re does not feem to be any reafon, when M0/ {Nirpofe i| 
^nfwtred, that the next of kin fhould be benefited by fuch a ftep, at the ezpenct 
Hf the hc^r at law, vKo is aUwayi favpMred. J. D, 

P^mk 
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5 July i79»- Eleock V. Glcgg. 

An infant luv. ^ COMMON decree of foreclofure had been pronoun* 
^Jt^gzMA *^ ced againft the defendant, then an infant^ with 
ti^utcflhcx^^ ^^c ufual provifo, that the decree was to be bixiLd- 
auaincd^twcnry. Jug^ unlcfs the infant, upon attaining the age of 
CAjncd, and bav- twcnty-onc ycars, being ferved with a fubpoena to 
kiii^dum ufoie fhcw caufe againft the fame, fhould within fix months 
^a'lJiid h7s%rc- sif^^r he attained fuch age, (hew good caufe to the 
calton'tote^vi'" contraiy ; the only caufe an infant can fhsw, as was 
kiscurkia jaid down by Lord Talbot^ in Mallock v. Calton. % 

Courr witn the^ '. r-r • 

•ubpnrn-5 but P. Wfus. ^^z (o), IS erton The miant attained his 

tn^'gin h mlft age of twenty-one years in November laft, and having 

tIccT'buf being left ^be kingdom, as it was fuppofcd/neYer to recum, 

ijam moveii, bcfore hc was ferved with a fubpqena to fhew caufe 

aHi.iavir, it was againit the decree ; Mr. Stanley apprifed mis of his 

(I)Tupr. is. intention to move that fervice of (uch fubpoena on his 

Clerk in Court, Ihould be good Q^rvice. The applies. 

tion being quite novel, I made Lord ^hurlow ac 

quainted with it, and fubmitt«d to him, as he defired^ 

my thoughts as follow : 

The infant, though foreclofcd, unlefs the decree 
were made abfolute, was not bound; it was always 
ppen to the caufe he could fiiew, s^nd the plaintiff 
could not make ^ title ; s^nd the late infant having 
left the kingdom, fo that be could not be ferved per* 
fonally with a fubpoena to (hew caufe again(l it, and 
halving no place gf refidence whereat to leave the 
fubpqena, led the plaintiQ* to make the application. 
By Lord C/arcndon'z rules, under title Subptena, every 
fubpoena to anfwer or revive, review, rejoin, or tef- 
tify, is to be ferved perfonally^ or left at the deren4- 
az^t's dwellinghoufe or plage of relidence with oQe 

of 
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of the family. But although fuch be the rule, yet the E!coekw.G/egg. 
Court, hath been in the habit, (upon a full affidavit — — — 
that the defendant abfconds to avoid being ferved), 
to allow fervice on the defendant's Clerk in Courtj 
of a fubpcena to hear judgment, to be good fervice ; 
it is therefore to be prefumed, if the Court will allow 
fuch fervice of a fubpoena to hear the judgment, it 
will allow the fame fervice to effeftuate the judgment. 
On the 3d of March 1792, Mr. Stanley for the plain- 
tiff, moved as above j but Lord Tburlow thought the 
fervice of the fubpoena muft be perfonal, or that it 
fhculd be fully proved that he had left the kingdom, 
or had abfconded to avoid the fervice. An affidavit 
having been made, that the defendant was greatly in- 
debted to divers perfons, and that he had declared it 
was his intention to leave the kingdom, to avoid his 
creditors, on Mr. Stanle/s renewing the application this 
day, sih jfuly 1792, the Lords Commiffioners, with 
but the leaft hefitation, granted the motion. 



Squirrel v. Squirrel, »6 Jan. 1792- 

-* •* LordThurJowC. 



AT the founhSeal beforelaft Cbrijimas^ It was moved This coun wiii 
^ by Mr. MhcU that a prochein amy might give -Ji^mVir 
fecurity to anfwer cofts; not for that he had fince »nd'g«n«c'^- 
nimg the bill left the kingdom, to relide out of the CKurirytoan- 
jurifdi£lion of the Coiirt; but for that he was in indi- 
gent c|rcumftances, and the defendant might lofe his 
<rofts, ibould cofts be awarded him. The Lord Chan- 
• ceilor being (truck with the novelty of theyappllcation, 
ordered it to ftand over, and to be renewed this day, 
8 and 
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s^arrre? r. and wiflicd me to let him know my thoughts, and if 
- I recoUefted an inftance of fuch an application : The 

following thoughts were fubmitted to his Lordfhip : 

To lay it down as a principle^ that no one in indi- 
gent or narrow circumftances, unlefs he can qualify 
himfelf to fue as a pauper^ by fwearing he is not 
vioriii five pounds y the matter in queftion excepted, 
fhall be permitted to fue for any claim he may have, 
until he give fecurity to anfwer cofts, (which, being 
a poor perfon, he may not be able to procure,) would 
in effed be putting a negaiive upon his claim un. 
heard. Suppofe an infant, three or four years of age, 
whofe parents and relations are in low circumftances 
verging on indigence, becomes entitled to real and 
perfonal property, which is withheld from him, and 
the perfon withholding it is committing wafte, by cut- 
ting down timber, &c. and a bill fhould be thought 
advifeable for an account, and for an injunction ; if 
he^ is to ftay until he attain twenty-one, before he is 
relieved, becaufe no one of property will adopt his 
caufe ; and his father, who is the moft proper perfon 
to be his prochein amy^ by reafon of his circumftances 
cannot be fo, without giving fecurity to anfwer cofts, 
which he is not able to procure, the eftate may in the 
interim be ruined, and the infant's property wafted : 
Were this to be the rule, infants, who cannot fue as 
paupers, would be in a worfe fituation than real 
paupers. This Court will not fu£Fer a defendant to 
be haraflfed by two bills for the fame purpofe ; fo 
likewife, if two bills are filed on the behalf of and in 
the name of an infant, the Court will ftop that fuit, 
which upon reference fliall be found leaft for his be- 
nefit to profecute : but I do not believe there is an 

inftance 
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inftance of a reference to fee if a Ull is proper to be s^nti v. 
filed on behalf of an infwit, to fecare his property, ^^"^'^' 
and for the Mafter to confider ^bo is a proper perfon 
to be Idsprocbein amy. Any perfon, as it is faid in the 
cafe of Eyre y. Countefs ol Sbaftejbury^i P.fFms. 102, 
and fo it is generally uiiderftood, may file a bill in the 
name of an in&nt for an account, &c., but he does it at 
his peril; and as to what was faid (as I am informed) by 
the gentleman who made the application, that it was 
analogous to one that is almofl daily made, for aplaintiff 
to give fecurity toanfwercofts, it is, with fubmiflion, 
not in the lead fo : The order that direds fecurity 
to be given, flates the plaintiff to live out of the ju- 
rifdi^on of the Court, confequently the Court can" 
not enforce a duty ; but in the Cafe before your 
Lordfhip, it is not fuggefled the procbein amy is out 
of the reach of the procefs of the Court, therefore 
the defendant hath a double remedy ; he may attach 
and hold his perfon, and fequefler what property he 
may poflefs } the former to anfwer the contempt, the 
latter adfatisfaciendum* The motion was renewed the 
i6th of January 1792. His Lordfhip adopted the 
above reafons, and denied the motion. 



Ex pzn^ Wallup, an infant. ijjrd/ct^if. 

iioners Eyre and 

^HE Curfitor was ordered to make out a writ dc ven* ^^^"^' 

ire infpUiendo^ direded to the fheriff of any county a writ of dtyen- 
(it being apprehended the woman would change her ^iJ^^ppUca! 
'plac« of refidence) to whom the plaintiff fhould apply; JJIJJ*/"* '"^-'^ 
but it was to remain in the office twenty«one days, and 

not 
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tx^^xxtfraityp . not td be deKvered if (he in a girea time flgned the 
Regifter's book, confeDtlng that two midwives, to be 
named by the Earl of Portfmouth^ the petitioner's fa- 
ther^ fhould examine her^ and actually permitted them 
to examine her. The Lords Commiflioners at fird 
doubted whether fuch a writ had iflfued on the appb'« 
cation of any other than a bitrei natus^ the petitioaer 
being a bares faSus. 



X7juiyir,i. jfndreev.^ 



after ?Jpn«iti'oii, A T thf third Seal after Trinity Term, Mr. Richwis 
withom Ihhi' moved, that the plaintiff might be at liberty to 

tSliTbTchw"' a^^Jid his bill without withdrawing the replication, 
iofooeofihe ou noticc. (Hc had before moved it as ofcourfcj 

ocfendiints, who % % • x i« y * n 

watrbeadmi- and obtained an order; but the circumltances not 
C^s in'^^a^ being ftated, and it being novels the Regifter de- 

one of the defendants was the adminiilrator of J. 5# 
but as he had not been brought before the Court 
in that lights there wot:dd be a manifeft want of 
parties when the caufe came on to be heard. The 
Lord Chancellor faid, had the caufe been brought on 
to hearing, it would have been ordered to ftand over, 
with liberty for the plaintiff to amend by adding par- 
ties. Replications in fuch inftances are not ordered 
to be withdrawn ; and therefore he faw no reafon 
why the fame order could not now be madcj and the 
parties laved that expence j and therefore granted the 
motion* 

bJBmV 
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Smith V. Kemnfon. »9Nov. t?^©. 

LordThUr]bwC4 



niLL by one oF the executotS) againft a legatee aiid ^jliiiailii 

the other executor, for an account of, and to gwhtfdtortaya 
have the affets adminiftered in payment of debts and ptoceedins in 
legacies, and for an injunftion to (lay the legatee courtfo?i1c- 
from proceeding in the Ecclefiaftical Court for his lc»- hcafing qnhT 
gacy : Oa application for thefe purpofes the 25th c"»^«- 
oi November 1790, two doubts were raifed ; firit as 
to the propriety of the motion, on the ground there . 
was not an inftance of fuch an application ; but 
on being (hewn the cafe of Stonehoufe v. Stonehmfet 
by Lord Hardwicke^ 19 Feb. 1745, fupr. gS, his 
Lordfhip granted an injunflion : But it being qiief- 
ftioned, whether this Court had ever granted fuch an 
injundion, until after the hearings his Lordflilp di- 
reded me to withhold the order ; having laid before 
him the order in Stoneboufe v. Stonchoufe, which runs, 
* Let an injundion be granted to (lay the defendant 
^ from proceeding in the Court of Arches for his 
' legacy, until the hearing of the caufe, which the 
^ plaintiff is to fpeed/ bis Lordfhip direded me to de^^ 
liver a (imilar order. 



17 Dee. 2;0;. 

Ex parte SalUn 3 Bro. c. c. 



500 $4 c* 



A K order having been made on the 4th of the iboVi* 
month, to approve of a perfon to be appointed 
guardian of an infant, and to have an allowance fer« 
tied for his maintenance ; there being no caufe in 
Court, I paufed to deliver it, and being apprifed an ap- 
plication was intended the above day by Mr. AbboU 
V0L.L 3D that 



zisc rzis. vcier i:i,'jz zst L£L''-r=L Z *«sas tc Lard 
IT-ir-i-rj m fie , .tt zz I ^srjtr-jBr '"^^ Si DCiLcws i 

/l.i:r ZiLcsr 2n TTtLun, Tie ^efrirr isBeu sac £ir- 

i^\r^ fiT^t^i t.^^rzi.'i r-si::^:-:. rrT^irui- 2ad dofe- 

' 'Vi _Tr, m^r* -ir J: isrrf'. if i:^ fr^zJaksiIy 

' -^ VI l-ii-rr- ,^ inji-r' -f ir ^: Ir inrcs ferr- 
•' .^. -' ' 'jt 'jL. .^TZi f ii ±^ 1^1 zt ZclsC'fr 175c; 
' .-' 'tZ", '' cjct \ -f -ir are • f inoL \ssrs, Tiitla 



f 7 r,li r:^. ^'^-^^v, iTiiTFifTi, x$ ir is i ^-rrtrfj tiat 
'' e r. .'i,tT mi:, :$ trc'ir.t :« be rrTorfed for gnar- 
cli'j, r.jy h>Ye 2. cmr.rr^il- f_:-'.:incc; and pnjs 
2; r -"-r-l:n, n:-L:r.*ir.irx^ ii^i i rccdT^r of dtecSares, 
i:. ; i '> or iKt ai.ii-r:T ; ar>i th^t htf may oat of rile 
t^"* ^:,1 ^z.T.it^ ar,:: annuln-, d*t the mamteDanrethat 
^,;.:l be a!; >irsJ. The receirer^acd cofts which wtrc 
pra- c ! 2tf the Bar your LordOxip negathed : The pcd- 
iv.r,, fo lir as it wear to the s^sproTing of aguardiaiij and 
m^ifj'cnaricc, your Lordihip granted ; the firft readfly^ 
flit: Umct fcemingly with doubt; although two inftances 
were mentioned, the firft by Sir Jcfepb JetjIM. R., 
the other by Lord Hardwicke confirming it; which 
wai thought at the dmeby fome of the firft gentlemen 
ar the Bar, as it fince hath been, to have been more 
in conipirment to Sir Jofepb Jekyll^ than his own opi^ 
r.ion ; and it is certainly true, as Mr. ^^Ao/ftated, 
that there have fince been many like orders ; but 
hiivitig been informed, that Lord Kenyon when Matter 
of the RoIliJ, had rejefted feveral fimilar applications, 

upoa 
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upon the ground, that there not being any fuit, the b, pnrte smIht. 
Court was not in poffeffion of the property, and there- * 
fore had no controul over it : That where an infant 
had a teftamentary guardian of his perfon and eflate, 
fuch guardian wanted not the authority of the Court : 
That maintenance was in his difcretion, and that the 
granting of maintenance would be afting blindfold. 
and might give fanftion to a fraud againft creditors, 
by mifapplying that, which they had a primary right 
to, as their debts might abforb the whole of the pro- 
perty : And Sir Pepper Arden the prefent Mafter of 
the Rolls follovrfng Lord J?^/iye?»'s opinion, or by his 
advice, having as Mr. Dickens hath been informed in 
fevcral inflances of late refufed to aiiow maintenance, 
until there was a caufe in Court, that he might know on 
what ground hea&ed, Mr. Dickens thought it his duty 
to fubmit the fame to your Lordfhip : Befides which 
in the prefent cafe, the application is to have the 
maintenance paid out of real eftates devifed\ whereas 
even ihouid there.be a caufe, and fhould the will, if 
not admitted, be not proved jo^r tejlesy the Court will 
difmifs the bill, or at lead not make any decree on itt 
fo far it prays any thing refpe£ting the real eftate : 
And as where eftates defcend, and on a bill by credi* 
tors, the parol may demur, the Court hath of late been 
in the habit of appointing a receiver, with directions 
to pay his balances mto Court, not to the account of 
the infant, but to the credit of the caufe, fqbject to 
furthet order; and as in the cafe where a bill is 
brought to fecure a legacy, will not apportion a fund 
to anfwer it, until it be feen the debts are paid (ac- 
cording to the common language of the decree^ 
which dire£ts them to be fird paid) and the fund is 
3D 3 clear; 
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Ei partf Snittr. clcar ; it is rather lingular, that the' Court (hould da 

' it in an ex parte matter, without knowing whether 

there be any thing to which the infant isintitled: It 

may be faid, the cafe of an infant is pitiable, be it fo ; 

but pity is not to take place of juftice. 

For the above reafons, Mr. Dickens hath deferred the 
delivery of the order, and being actuated by what he 
conceived to be bis dpty, he humbly hopes, he fiiall 
not be thought, by your Lordlhip, reprehenfible. 

On the 24th of November, it was again nkntioned 
by Mr. jibboif when the Lord Chancellor ftill espref- 
iing his doubts, he ordered it to (land over. 

On the 17th of December 1794, it was again men-^ 
tioned by Mr. /iibot^ and he dated feveral prece- 
IteSTToo' dents («)• The Lord Chancellor faid, although he 
[tVab!d*Jc*' ^n couldnot bring his mind to coincide with them in gene- 
of cbe principal ral, as he hath fince expreffed himfelf to Lord Lougb* 
(^/sec the foi. borough J he was borne down by thdr authority (b) : 
lowing cafe j^^^ ^^ ^ particular inftance, he pat this cafe : Suppofe 
an infant appears to be intitled to z fpecific fund^ that 
is, where an infant is intitled under a fettlement to an 
eftate, or a portion, which is certain, and not fubjed to 
charges and debts, (which was in eSed faying, he did 
not approve of a general application), it would be hard 
to obUge him to have a bill filed in his behalf, in order 
to obtain an allowance for maintenance : His Lord* 
fliip therefore ordered the Mafter to enquire whether 
any and what allowance ought to be made for the 
maintenance of the petitioner, and out of what fund. 
Ex parte Duke of Newcafile^ ^l^Zy Lord Lough- 
borough C- A fimilar application, to refer it to the 
Mailer to confider of a proper allowance for the Duke 
n^ho was an infant : Submitting again to Lord Lough* 

borough^ 
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borough^ my doubts as to the propriety of the applica- ^t parte Saita^ 
tion and my former reafons, his Lordfhip faid, that -■ 

he had converfed with Lord Thurlow, who faid it was 
true» that he had confirmed a rcportj under fuch an ' 
order of reference, in ex parte Salter^ being borne 
down with precedents, but that he was (till diffatisfied, 
and would not now make the order; and upon the 
parties undertaking to file a bill, to bring the infant's 
affairs into Court, Lord Loughhborough granted a re- 
ference to the M after, dnd afterwards confirmed the 
report, allowing 4000 /. but refufed to dired payment 
of the allowance, until a bill was filed : a bill being 
afterwards filed, and the caufe brought on to hearing, 
his Lord(hip after direQing the neceffary accounts, di-- 
r^tA the allowance fo made as aforefaid, to be paid. 

And in ex parte ■ , Trin. 1790, a fimihr 

application was made to Sir Pepper jlrden M- R. His 
Honour referred it to the Mafter, to confider of an 
allowance for maintenance: The Mafter made his re- 
port, and on application to confirm it, his Honour 
dire€ted the allowance to be paid for a limited time 
that a bill might be filed, and a decree obtained in the 
mean time. 



Kinajion v. Miller. 

^m% caufe was heard by SivSSomas Clarke M. R. 
the II th and 1 5th of Nov. 1762 : Judgment given 
aid Bee. 1762, entered Reg. Lib. A. fol. 214. Mr. 
Perroi and Mr. Aliham fox the plaintiff*; Mr. Se^joel 
s^nd Mr. Be Grey for the defendants : The plaintiff' by 
his biU dated, hq was Redor impropriate of the pa. 

3D 3 ^J* 
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Ki^^fnn rifli of St. Botolph Aldgaie^ in the City ofLondoftt and 

y'^'^^"^' as fuch was upder the decree in the 37th of Hen. 8. 

confirmed in Parliament, entitled to the tithes^ 
duties, and profits, or the rates or compofition for the 
fame, due and payable for the feveraj houfes, w^e- 
houfes, &c. in the occupation of the defendant; and 
by the bill, prayed an account, and payment of fuch 
tithes, and that in confirmation of fuch his right, oa 
a bill filed by him in 1740, an ifTue was direded, td 
try whether the prcmifes ou which the plaintiflf claimed 
tubes were in London^ which being found, on 
hearing the caufe on the equity referved, the Court 
declared the plaintiff as impropriator of the faid 
parifli was entitled to tithes of fuch part of the faid 
parifli, as was fituate in London^ or the liberty there- 
of, according to the Statute of the 37th of Hen. 8, 
and it was decreed accordingly; that fome of the de- 
fendants having died, the plaintiff prayed, that fuch 
of the defendants as were in the occupation of the faid 
hoiifes, ^&c. might account. 

The defendants by their anfwer difputed the right, 
infifling that the land on which the houfes were 
erefted, was formerly, at the diffolution of the monaf. 
teries by the Ad of the 3ifl of Hen* 8, parcel of the 
Abbey of Grace^ which was of the Cijlertian order, 
and at the time of the diffolution, was in the hands 
and poffefGon of the faid Abbey, exempt from titheS) 
and fo had continued for near two hundred years ; but 
that if the defendants were fubjed to tithes for the faid 
houfes, they fubmicted, whether as the plaintiff claimed 
under the decree in the bill, his fuit fhould not have 
been inflituted conformably to the faid decree, and 
brought before the Mayor of London, 

On 
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On the 22d December 1762, his Honour gave judg- a:/>«/w 

ment» and was clearly of opinion, that this Court had J l^ 

cognifance of fuch fuit ; and decreed the defendants 
to account for, and pay what ihould be found due 
with cofts. 

Minor Canons of St. PauP% v. Cfefptgny in 1794, 
before Lord Loughborough C. A like claim under the 
decree of the 37th of Hen. 8. and the jurifdidion of 
this Court difpuced ; upon laying the preceding cafe 
before his LordOiip, he was fatisfied as to the jurif- 
di£Uon of the Courtj and made a decree. 
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V. ■ 28 Nov. 1791. 



Ok a fpecial application, that the plaintiff who had Affidavit to 

gone abroad fince filing the.bill> might. give fecu- fo'rTpiakit^ffto 
lity to anfwer cofts, but the affidavit on which it was fX/r coft^ ^** 
founded not going on to fwear, he h?id left the king- ^^^^^'^^l^^^ 
dom to fettle abroad: his Lordfliip doubted, and by ^J" ***'•''*» 
Mr. Green the R^gifter, who then attended^ dire£te4 th$ jurifdiaion 
me to acquaint his Lordfliip what I conceived to be hi h\'tueft\hl 
the courfeon that head : Upon which I wrote him as fi||?gXbuJ^ 
follows : That upon my coming into thp office, which wu^^soon md 
was mthe year 17379 a hit -of applications, fuch as «^rw./ 
are of courfe, with a book of the forms of orders on 
fuch appUcaticmSj (and which correfponds with a 
book of precedents, ^hich belonged to a clerk in the 
laft century), was put into my hands to copy; among 
which ia one for a plaintiff to give fecurity to anfwer 
cofts ; It runs thus : 

3D 4 <^Upon 
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— V " Upon motion^ kc. it was alleged, it appears by 

• *^ the plaintiff's bill that he liv^s at out of 

^' the jurifdiftian of this Court, and therefore it was 
^' prayed that the plaintiff may give fecurity to anfwer 
** cofts, (in the ufuai way^\ which is ordered ac- 
** cordingly." 

So like wife if a plaintiff, after filing a bill, leave the 
kingdom for the purpofe of fettling and do adually take 
up his refidence in foreign parts, it is a ground in any 
(tage of the caufe for a like order ; but that it was 
never underftood that a party's going to S^a, or Li/bop> 
for his health, to Hoi/and^ &c. upon bufmefs, or en* 
gaging himfelf with a failing party to fee the Rock of, 
Qihraltar^ &c. was that kind of living abroad, that 
would warrant fuch an application. On renev^ing the 
application this 28th of j^^ i79i» <he Lord Chan? 
f:ellor was decidedly of opinion there was not fuffi- 
dent ground for the prder } but the plaintiff having 
^ade an affidavit upon another occafion in another 
Court, that he was gone to refide abroad, which 
was intepded to be brought forward } he therefore 
|)y his Counfel confented, and by fuch confent it wa^ 
ordered, that the plaintiff fliouM giye fecurity to bear 
cofls. 



zi Ia«.iMJ. Anderjbn v. Lewis j et c contra. 

LordTharlowC. - . ^ 

3 Bru. C. C. 419 r t 1 r 

sc. \/[^' Graham moved on behalf of the plaintiffs in 

Appiication'to *^ crofs-caufe, that fervtce of a fubpoena to 

fervc the Clerk appear aud anfwer on the Clerk in Court for the 

111 CourTy tor * * 

plaintifTt m the orii^'nal caufe who were defendants in the crofi c*ufe| with a fu^pctna to appear 

to and anfwer the crufi bill| rcfufcdj a being LOutrary to ail lule. 

plaintiff^ 
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plaintifis ia the origiaal caufe, (who were defendants AmJkrfin ▼, 
in the crofs-caufe), might be good fcrvice on them, tw. ^' ** * ^''^ 
not for that all of them could not be found, but for ■ 
that they were numerous, ibme of them infolrent,^ 
fome in Scotland^ and others Peers, who would be 
to be ferved with the Lord Chancellor's letter miffive^ 
as it would fave much time, and trouble. The Lord 
Chancellor, without hearing Counl'cl againft the mo- 
tion, laid it was contrary to rule : nm confiat their 
Clerk in Court as plaintifis, would be fuch as de* 
fendants \^ each might chuTe to appesu: and anfwer fe« 
parately, by different Clerks in Court j and that were 
he to make fuch an order, he could not compel the 
Clerk in Court to appear for them ; and were he to 
appear, protefs of contempt could not be carried on 
againft thedefendants, and therefore he denied the 
motion : And his Lordfliip faid, he knew but one in- 
fiance in which this Court permitted fuch fenrice, and 
tha)t was, fervice on an attorney for a plaintiff at law» 
and the plaintiff* was abroad, or could not be foun4 
\o be ferved with a fubpoena j and fuch fetvice was 
merely to ground an application for an injun£tion, 
and no farther; and as improper ufe had been made 
of fuch permifl}oi), it having frequently happened 
that a defiant at law after a verdid i^ainft him, 
having learnt that the plaintiff at law was gone to 
the Eq/i Indies ^ ox fome parts beyond the feas, and 
that it would be a confiderable time before he could 
return and anfwer, fo as to get rid of the injundion, 
filed a bill merely for delay, without the leaft equity, 
this Court having adopted the pradiice of the Court 
of Exchequer, requires, when a defendant at law 

havi()g 
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^nderfon V. 
Xtrwis, et i 
contra. 
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having filed a bill in this Court agaioft a plaintiff at 
law for an injnndion^ and applies to ferve the attor- 
ney at law with a fubpcena to appear and anfwer, that 
fuch application fliall be accompanied by an affidavit 
of the plaintiff's cafe^ and the equity he fets up under 
ic» that the Court may fee whether the plaintiff haih 
any equity. 



£5 April ij^t. 
LorciThurlowC. 



The Court will 
not order •< plain- 
tiff to produce a 
deed fo' Hated in 
2iis bill, at the 
ifcrtancc of a 
defendmt before 
Scaring: he tnufl" 
file a crofs bill 
for the purpofe. 



V. 



DILL by an executor for the direftion of the Court : 
he flrates by his bill he hath feveral balances in 
his hands of different ftocks, ca(h, &c. and fubmits 
to accounr. 

Application by Mr. Stratford for the defendant the 
Above day, that the plaintiff might transfer the funds, 
and pay the cafh in hi^ hands to the account of the 
Accountant General of this Court, on the credit of 
the caufe generally : no one appeariilg for the plain- 
tiff, an afBdavit of fefvice was read. * 

Lord Chancellor. — Did you ever know an inftance 
of a defendant'^ ^tpplying againft a plaintiff, even to 
produce deeds ? Thete cannot be iany ; it hath been 
denied. If you want it, you muft file a croft*biil for 
the purpofc. Take nothing by the motion. 



Skinner 
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- Skinner v. JfTarmr. Ltrdo'^^iu 

npHis came before the Court on the petition of the Arhuir*"'* 

infant children, ftating, that previoufly to the mar- ■ 
Tiage of the petitioners* father and mother, aooo/., .upt'aildfcp^.^' 
part of the mother's fortune, was vefted in truftees, '^'St!l!^^Lx\ 
for her feparate ufe, during her life, and afterwards «« »«'c»« «f »»»• 
for the child or children of the marriage, and if there ugainn h^m b^ 
ihould be no children, to her appointment. iotTytimor* 

That the infants' mother, after the fettiement'and fl^^*'^J^'^"ooii 
marriage, became entitled to a legacy of 2000/., and "^^*'*^!|ccd^'^,„a 
her hufband, the plaintiffs* father, having become not to interfere 
bankrupt, his aflignees, the plaintiffs in the caufe, tkn. 
filed a bill againft Warner and his wife, and their 
children, and the tiuftees in the above fettlement. 
tor an account of, and to be paid the faid legacy. On 
bearing the caufe the 12th oi March 1786^ before 
theMafter of the Rolls, the faid legacy of 2000/. was 
ordered to be paid into the Bank, and htid out in the 

name of the Accountant General, which was done ac- 

cordingly, and the fame amounted to 3879 L Ss.6d. 
Bank Annuities ; and the affignees were to lay propo- 
ials before the Mafter, for a fettlement on the wife and 
her children. 

The ailignees having propofed that 1000/. fhould 
be paid to them, and the refl: fettled for the feparate 
ufe of the wife for her life, and then for her chiU 
dren ; the Court confirmed the Report, and ordered 
1000 /. to be raifed, and paid to the affignees, and 
the reft fecured for the wife and the children. 

The petitioners, the infants, being the iflue of the 
marriage, and their father not being able to maintain 
and educate them, the truftees in the fettlement, 
their uncles, took that charge upon themfelves. 

That 



#. fi'arner. 
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siimitt That the petitioners' fkther having, -by hi* cruel 

treaonent, obliged the petitioners' mother to exhibit 
articles of the peace againft him, on which he was 
then on bail ; and having no fettled place of abode> 
and being unable to maintain the infants, but ciakn* 
ing to be their guardian by nature; the infants 
prayed by their petition that it might be referred to 
. one of the Mafters to approve of a proper perfon or 
perfons to have the care of the petitioners' perfons, 
and to fuperintend their education; and that the 
father ihould be rcftrained from removing, or ufmg 
any means to remove the childrea from the fchools 
at which they were then placed : wiiicb, aft^r hearing 
Counfel, their LordOiips ordered. 



f y April 1797. Moore V. jiylct. 

Lord Lough- 

' 'T'HE defendant Aylet being arrefted as he returned 
Arrcftingaparty hoxsi attending Saffiuel Compton Cox, Efq. to whom 
MmMxnini^ ' the matters in difference were referred, and to attend 
an wbhlSfonf whom he had been fummoned ; he complained, and 
I'ummon'cd'for P^'^y^d to be difchargcd, being, as he fubmitted, un- 
rhc purpofe, held jer the prote&ion of the Court. A doubt bavin? 

a breach of .*.■■_ n. • 

privilege, and he anfen. Whether arreitmg a party gcung to, or raturn* 
t^l^e^diicbatged. ^Pg from attending a Mafter or an Arbitrator under an 
order of Court, who was his fubilltute, was to be con- 
fidered as a breach of privilege ; it ftood over : And 
his luordlhip this day faid he had looked into his 
note? of practice, and found a party attending a 
Judge at chambers, the prothonotary, or executing 
a writ of enquiry, was updcr the protedion of the 
3 - ^ Cow^, 



m CHANCERY. ygl 

Court, and could not be arrefted : That a man's houfe w«»'^'^- ^'Z''- 
was his caftle, and that fo long as he kept himfelf " 
clcfe in his houfe, he could not be arrefted : And to 
allow- him to be arrefted when drawn out by an or- 
der, or fummons of the Court, which, if he had not 
obeyed, he would have been guilry of a contempt, 
and liable to be attached, was abfurd : Here the party 
was drawn from his houfe by a fummons : His Lord- 
Ihip therefore ordered him to be difcbarged. 



Walker v. Thomas. ' 3, j,„. ^.j^. 

LordThurlonrC. 

A PPLicATioN to examine the guardian ad litem of . 

a defendant : His Lordfliip was of opinion it examine a guar. 
might have been done without an order j but, to twit'^/!!'"'''* 
quiet the parties, he ordered it« 



Ex parte Billet.. f??'.^r««- 

^ Sir Llord Ken- 

yon M. R« 

■•HK Curfitor was ordered to make out a writ de -— 

ventre infpiciendo. 



The Attorney General v. the Mayor of Coventry. 5 peh irn. 

Res.L>b^.i7S. 

zr^HOMAS Owen^ the Mayor of Coventry^ was ordered ^he Mayor of 
to (land committed for not putting the Corporation Coventry com- 
Seal to fbme leafes, purfuant to an order for that obeying an order 

g» of Che Couru 

purpofe. 

Cheveley 
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r^tSc. Cbevekjy.SUne, 



liood. 



A cndixct hf npH£ plaintiff, ^ creditor, under a covenant in her 
ra"S*S marrbge articles, to fettle an cftatc of fuch a value, 

and Hkewife adminiflratrix of 7^^^^^ Ci&rvr^;^ her 
late hufband. 

The defendant's bond creditors bring an adion 
againft her on their bond ; (he files a bill in this 
Court for an injunftion, and obtains an injundion* 
Caufe (hewn this day for continuing It. 
Lord Chancellor. — A creditor by covenant is equal 
to a creditor by bond ; and therefore, upon payment 
of cofts at law, let the injundion be continued till the 
hearing. 



24 July 1741. 

widce cl ' Terran v. Waite. 



; pwmiff ai- 'TpHE caufe was fet down to be heard ad requijaionem 

«d to rehear J, , . . . 



The I 

lowed I ^ 

the caufe, when defendeniis : the plaintlflf appeared, and prayed to 

his bill had been j. . r r * ..• j 

difmiiTed fur adjoum the caufe, confentmg to appear gratis^ and 
]!p^aHng*lt the ^P^^ ^^^ ^^l'* '^^^ caufe Came on again to be heard, 
hearing. whcQ the plaintiff made default in appearance, and 

the bill was difmiffed with cofts. The plaintiff ob- 
tained an order to rehear the caufe. On application 
the above day to difcharge the order, it was ordered^ 
upon the plaintiff's paying cofts to the defendanty 
and confenting alfo to pay fuch cofts as (hould be 
awarded againft him on rehearing the caufe, the 
order ftiould ftand, or otherwife be difcharged. 

Attorney 
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Attorney Geaeral v. Brenton, et c cojitra. h I^iy 175*. 

' a Vef.425. S.C, 



I*ord Hardwicke C. 

^HESE caufes came on upoii two biHs ; the firft by f"'J^!i,^iJJ*^|: 

way of information^ at the relation of Mr. Ta* rigiitofnomina. 
merlane^ to eftabh'fhhis right to the Chapel of Flinty wh«KcriiMh«' 
as Curate thereof. "^^^^r. 

The crofs-bill, by Mr. Brereton, as Vicar of JVor- "/""'V'':",, 

^ ' •' ' held to i»e in the 

thop^ to eftablifh his right to the chapel. vicar, without 

Two objeAions arofe for confideration ; one made moving. ^^ 
at the Bar, the other occurred to me : Ic was ob* 
jefted, firft. That this Court hath not jurifdiaion 
to determine rights of this kind, and an information 
can only be brought in the name of the Attorney 
General for a charity ; but I (hall here confider the 
augmentation made by Mr. Stone of 20 /. a-year, and 
the confirmation by Bifliop Barrow as a charity, by 
virtue of the Aft of 29th of Car. 2. chap. 3. and 
therefore I am of opinion an information is proper. 

The fecond objeftion is, that the relator founds hb 
cafe on a. right of nomination in the Reftor, or 
Bifliop of St. Afaphy who is zjinecure Redtor, whereas 
he 'was nominated by the Vicar ; but I hold, if the 
right to the charity appears, though that right be not 
properly lard in the information, the Court muft 
make a decree to eftabli(h the charity. 

And this brings me to the confideration of the 
tnree queftions relating to the merits : 

Firft, What is the fpecies and nature of the Chapel 
oi Flint) whether a perpetual Curacy, or temporary 
only ? 

Secondly, In whofe right the nomlnatiQn h ? 

Thirdly, 
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»frS:.^;" Thirdly, Whether the Reaor, or Vicar who hath 
*^^'^^"'"- the right of nomination, hath the right of amotion 
" of the Curate or Chaplain at will ? 

On the firft queftion it appears, that this is a Cha- 
pel belonging to a county town, and hath belongbg 
to it all forts of parochial rights ; the inhabitants 
have no right in the parifli Church of Nortbopy and 
lire not liable to the repairs of the Church ; which 
fiiews the Chapel of Flint to be a perpetual Chapel. 

Vide SelderCs Hijlory of Tithes^ vol. 3, column 
1212. Further, the rights and dues of the Curate 
concur to (hew it to be a perpetual Curacy, the Cu- 
rate enjoying all fmall tithes, and the furplice fees ; 
befides the above augmentation by Mr. Stone, and 
which augmentation fiiews it was underftood to be 
t perpetual Curacy. And therefore am of opinion^ 
this is a perpetual Curacy. 

Upon the fecond queltion, In whom is the right 
of nomination ? 

I am of opinion the right is in the Vicar ; there is 
no proof in thefe caufes that any nomination hath 
been made by the Bifliop, nor that, any nomination 
hath ever been made by the Jinecure Reftor, further 
than by granting the licence, and the evidence as to 
the nomination by the Vicar is very confiderable, there 
being evidence of three nominations by the Vicar* 

iVnd upon the third queftion. Whether the Vicar 
can remove ? 

If this is a perpetual Curacy, it cannot be at the 

' pleafure of the Vrcar, for if it could, the Vicar might 

take the whole of the endowment to himfelf, which 

is contrary to the intention of Mr. Stcne, and the 

town of Flint would be without a Curate redding. 

Hia Lordfhip therefore decreed for the relator. 

Toot 
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Took V. . t% Nov. 1784. 

Lor4ThurlowC. 



"T^HK bill in the original caufe by the mortgagee was, ^ roongage* 
that the defendant, the mortgagor, might redeem, r^J^^.^f^d'*!^. 
or ftand foredofed; and there was the common de- mortgagor, can. 
cree of foreclofure ; the defendant not paying the "aion on hit 
money reported due by the time appointed, he was ^ZtiJ^in^ 
iabfolutely foreclofed. The plaintiff, the mortgagee, |;;^XcS'* 
afterwards fold the eftatc fo foreclofed, and the mo- ^«". ^?"|.y ^^'^^i 

' ^ and It It feea 

oey produced by the fale not amountmg to what whether tb« 
was reported due on the mortgage, he brought his u"kficicnTrfor 
aaion againft the mortgagor t6 recover the deficien- "he cftllc «!!*' 
cy. The plaintiff in this fuit thereupon brought his |^„'j\\7„P|,'o|J^J 
bill for an injun&ion, to ftay the defendant's pro- but it may u 
ceeding at law, upon the ground that having got his sed vide rnpr. 
pledge, he could have no more, and obtained an in- fuji^ssi. *"' 
junftion till anfwer, and further order. 

Upon fliewing caufe this day, for the continu- 
ance of the injunfkion, his Lordfhip was clear that 
the defendant, the mortgagee, under the mortgagor's 
covenant in the mortgage deed, was entitled to be 
paid what was due on the mortgage ; that fo long as 
he kept the eftate, he muft take the pledge as a fatif- 
faflion, becaufe, by not knowing what it would pro. 
duce, he could not fay any thing was due ; but if he 
fold the eftate fairly, and without coUufion, and for 
the bell price, it would then appear whether it pro- 
duced the amount of the money reported due ; and 
to the extent of what it did not, the mortgagee had 
a rights and fo it was now eftabliflied, to bring an 
a£Hon againfl: the mortgagor to recover the deficien- 
cy ; and therefore his Lordfhip difallowed the caufe, 
and diffolved the injunction. 

Vol.. I. 3E Robert/on 



786 KEPORTS OF CASES 



Lord Hard- 

Z!!!!l^' TrriLUAM Robert/on, deccafcd, a merchant in Lon- 

A writ of ne ex- ^^^^ *"^ ^^^ defendants, who then reflded at 

riio'l'Ihc^"**' Gibraltar^ having agreed to become partners in thirds^ 
defendant, whofe on Ws own Credit purchafed feveral large quantities of 
maT^l Pun '"^^ goods and merchandife, and configned the fame to the 
wh^"hri,uin. defendants, which they received and •fold to great ad- 
!'^'*"****"r^*» vantat^e, but always refufed to account with him, 
«n<i(oi>€uu<ked ahhough applied to for that purpofe. The faid ^///wi» 
Imouiu of Jiat /?e^^//^i2 died in 17511 and the plaintiff became his 
d^fwdantto L^ adminiftrator: After giving the faid defendants credit 
b" u!l[^**or * ^^^ every fum of money remitted by them to the faid 
accouou. H illiam Roherfjon^ they ftood juft4y indebted to him 

at his death in 1395 A '7*^* 7z^-9 ^^ ^he balance 
of accounts between them for the prime cofts of the 
faid goods, over and above the fum of 765 /. 1 8 x. 
\od. on a dated account of intereft due for the 
advance of money, which account of intereft was 
fettled and allowed by the faid Robert Wilkic^ when 
he was laft in England^ and alfo befides a very 
confiderable fum of money due for the profits of the 
faid feveral cargoes fo configned to "them : The ufual, 
place of reddence of the defendant was at Port 
Mabon in the ifland of Minorca^ cut of the jurifdic- 
tion of the Court : The defendant, Robert fyiikie^ 
was in London^ and propofed to continue there 
about ten da)-s, or a fortnight at fartheft, at which 
time the plaintiff was credibly informed, and verily 
believed, the faid defendant Wilkic would proceed and 
fkil to Port Mahon without any profped of his return- 
ing to England^ whereby the plaintiff, as adminiftra- 
tor 



Jm 
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toT of the faid IViUiam Robertfon^ would not only be Ruhertj^n 
deprived of having a fair account from the defendants \' ''* 
of the feveral matters aforefaid, but alfo of receiving 
the faid two fums of 1395/. 17 j. T\d. and 765 /• 
18 J. \od. from him to the plaintiff, as adminiftrator 
of the faid William Robert/on. The plaintiff prefer* 
red his petition to the Lord Chancellor, ftating to the 
effed aforefaid, with an afEdavit annexed, verifying 
it, and praying a writ of ne exeat regnoy which was 
ordered ; and that the fame ihould be marked in the 
fum of 2000 A, and the writ be endorfed in words 
at length, and not in figures. 



Sleeman v. Sleeman. 

Dill to eftablifli a will ; the heir at law by his anfwer 
admitted the will, but died before the caufe was 
brought to hearing, and left an infant heir ; and by 
a bill of revivor the infant was made a defendant, and 
the fuit revived. It was held, that the bill muft be 
proved per iejles againft fuch infant heir. 



? March 1-71. 
LjrdBailmiftC, 



wicke C. 



Mitchel V. Duke of Manchefter. g p^ ,7.^^ 

Lord H4it. 

'T'JBNANTs direfled to pay their rents, in a given 
time, on the firil application, or to fland com- 
mitted ; and the Receiver to be at liberty to diftraia 
on one tenant ; the like as to paying rent : Heavifide 
V. Heavijtdct Wejlon, 6 November 1754 j and Bolas 
i.Corbcfy ift November 1755. 

3 £ a Duke 
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i^b-! t ?J.? V Duke Hamilton v. Meynal. 

LoVd Hiird- 

^'''''^^' npHE plaintiflF applied, that the depofitions of wit- 

Bepofitions of Hefles taken Je bene ejfe in the original caufc, 
Je unc'eiTe h? Hiight be publiflied at the time publication pafled in 
Sn^nt^ha^'. *^ fupplcmental caufe ; but the bill having been filed 
ing paired till in the year 1710, and the examination taken in the 

1743, toe dcpo. ^ ' J r ^. .Ml 

fuioni ordered yeats 1710 and 1711, and no rephcation till 1742, 
witho^tVeju- ^^ Lc>rd Chancellor faid he would caufe precedents 
to be fearched ; and on the above day directed the 
depofitions to be publiflied, without prejudice to any 
exception that might be made by any of the defend- 
ants at the hearing againft the reading of any of the 
depofitions againil them. 

JVb/r. — ^Thts was granted upon particular circnmftaBces, and the delay if ac- 
counted for in the fuggeftion of the order. J. D. 



% Dec. 1744- Janus V. Hove. 

Lord Hard- 
wicke C. 



dice. 



Qne Julia Crees claiming title to fome lands taken 
Aperfon ordered undcr a fcqueftration, fhe was ordered to be exa 

t(% he examined * 



pro intcrcflc fuo, mined pro intereffefuoj and was accordingly examm- 
profccu™"and^^ cd ; but bdug unable, through poverty, to make out 
HghVinform and fupport her right, liberty was given to profecutc 
pjupcrif. j^jj J make out her right informd pauperis. 



Smith 
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cafe. 



Smitb V. Smith. a6 March i75i. 

Lord H;ird- 

^HE Mafter in taking the accounts of the pcrfonal ^''"^^^' 

eftate of the teftator Sir Rohrt Smithy of whom schedules of 
James Smith and Cecil, two folicitors of the fcTrhrMlftc'^t 

Court of Chancery were executors ; at their inftance, ^^p^rt, ».u(tbc 

^ ^ . ' ■ ' annexed to and 

inftead of annexing the fchcdules to his report, as had ^^^^ ^^''^ the 
been ufualiy done, and in fad to create new fees in enccred in a 
his office, for making copies of them, entered the fch?- fn^'the tuttc^l 
dules in books, as was the cuftom of the fchedules att^mpudk^ihi» 
allowed in paffing Receivers accounts* 

Mr. Scott then the clerk of the reports, with whom 
reports were filed, refufed to file the report, unlefe, 
the fchedules were annexed and filed with it, for that 
he confidered them as part of the report being referred 
to by it ; that the fchedules were confirmed as pkrt 
of the report \ that exceptions to reports were chiefly 
to the items in the fchedules, brought in as charges 
and difcharges, and either allowed, or difallowed. 

Upon this refuial, Mr. Smith and Mr. Cecil applied 
by Mr. Solicitor General their Counfel, that Mr. Scott 
might be ordered to file the report as tendered to 
him* 

Mr. Attorney General and Mr. Wilhabam, were 
Counfel for Mr. Seott. 

Lord Chancellor.-^From 1703, the Matters have 
exercifed a difcretionary power in accounts of infants' 
eftates^ wh6fe annual accounts are to be pafled, of 
entering fchedules in books. 

In the order of the Lord» Commiilioners, made an 
order of Court the day of i74^> 

not the leaft variation is intended to be made to it. 

3E3 The 
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SmitAy. Smith. Thc eafc of the fuitor is meant by their order, not 
■ ' ' ■ confining it to thofe accounts, but generally, as where 
there are numbers of creditors, they may take copies 
of what relates to their own debts ; but from whom 
are they to take thofe copies ? Certainly not from the 
Matters ; ihey make their report, they deliver it out, 
and are paid for it ; when it is delivered, the order of 
Court direfts it to be filed with the proper officer, to 
be preferved, and as it were made a record : If an ad- 
vantage is to arife to any one, certainly the officer who 
hath the cuftody and care of the report, ihould have 
the benefit \ it is abfurd to fuppofe, that 4 d, allowed 
for filing every report, is the only recompence or 
benefit the Mailer of the Report Office is to have for 
his trouble, and care. 

As to the account of the Capital of the perfonal 
eflate, I have no doubt but that it ought to be annexed 
by way of fchedule, and filed ; and that would be 
right to be done in this cafe ; and I Ihall expe& the 
Mailer to alter his report, by annexing the capital of 
the perfonal eftate by way of fchedule. 

I fhall make no order about it, but acquaint the 
Mailer, that I would have the report altered in 
that manner. 

Care mull be taken, that no new fees be created in 
the Mailer's Office, for it may be eafily feen what 
that would tend to^ 



V 



Dukt 
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Duke of Beaufort v. .Bertie. i.iHttVf. " 

field C. 

TT was laid down that ftacute guardians, are the fame ^^^ *-^ ^"^ 

as guardians in focage ; and if a guardian be at- i p. wmt 703. 

tai|ited> the guardianlhip devolves on the Great ' ' . 
Seal. 



mikcs V. Wilkes. 

25 Mtrch 1757. 

'TpHE defendant Mary Wilkes the wife of the plaintiiF, sir Thi>m«' 
was at the time of her marriage, feifed of real *^ ^ • - 
eftates, and poffefled of confiderable perfonal pro- This court wm 
perty : On her marriage, by indenture dated 21ft of "gret^ei'* *' 
May 1747, her real eftates were fettled ; part of her JJ^7h"VifT*o 
perfonal eftate was to be affigned an4 transferred to ijve feparatc. 
the plainttflF, and the reft was vefted in the defendants 
the truftccs, fubjeft to the appointment of the defend- 
ant the wife : Differences arifing between the plaintiff^ 
and his wife, they agreed to live feparate; and the 
plaintiff agreed that (he ftiould live unmolefted with 
bcr mother ; and by indenture dated the 23d of Sep- 
tember^ the plaintiff agreed to pay his wife 200/. a 
year during his life, and to give up all power over 
her, and that Jbe Jbould live feparate from him ; and 
Ine executed the power of lippointment referved to 
her by her marriage, in favour of the plaintiff, and 
the indenture dated the 7th of December 1 75.6, was 
Q^cecuted by the plaintiff and his wife, and the truf^ees 
for the carrying the faid appointments, and agreements 

3 E 4 into 
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mfiesv.mua. into execution, by which it was particularly agrecd» 
" that the plaintiff and the defendant Jhotdd live feparate^ 

and the plaintiiF confented to it. 

The defendants the truftees declining to ad without 
the direflion of the Court ; the plaintiff filed his bill 
to have the deed of appointment carried into exe- 
cution. 

On the above 25th March 1757, the caufe was 
heard, and his Honour difmiflfed the bill fo far as ic 
went to eftablifh the agreement for a feparation, fay- 
ing that was not the province of this Court, but with- 
out prejudice to any other remedy or agreement the 
parties may take, or have taken, or may make, or 
have made, concerning the fame, and by confent 
of the plaintiff by his Counfel, and the defendant 
the wife prefent in Court confeniing that all the 
other parts of the bill, and alfo the deed of ap- 
pointment might be carried into execution} the 
fame was decreed. 



Mount 
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Mount Y. Turner. *$Jui7»7j2. 

Lord Kir 



Cing C. 

A SPECIAJL injundkion diffolved upon original mo^ Afpedaiinjunc- 

tion, without having an order to diffolvc it |;^„**|||[g^j 
unlefs caufe was fhewn to the contrary. motion. 



Norton r. jfylet, 
atd jlpril 1749, 
Lord BarJwicJkeC, the like. 



Newton V. Foot^ *[«'«« «^. R«f . 

Lib. B. fol. 629. 

npKE clerk of the phindPs folicitor, fat as clerk to Depofitiomfup. 

the Commiffioners for the examining of witneffes. ^if^^^,^^^ 

Upon application to fupprefs the depofiiions taken p"a>nt'ff*« foiici- 

under the comniiiEon, they were for that reafon fup- ^ the commif. 

-. - iionert. 

prefled. 



BameJlyy.Powel. ilXd!^^' 

wicke C. 

IlY the rule of the Court, the plaintiflF is firft cnti- ' a^"^- 593 

tied tofue out a commifiion to examine wirnpflpg/ 
and if the defendant hath an opportunity to examine 
his witnefles alFo, and doth not^ he is not entitled to 
^ new commiflion ; but if the plainciff neglefl to fue 
out a coramiilion, the defendant may ; and fo it was 
laid down by the Lord Chancellor. See Minie v. Raw. 



s. 



Meggct 
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iJZ'Li. Meggotv.Meggia. 

vicke C. 



Dower to be 
aiTigiicd. 



J^owEH decreed to be affigned. 



fioners. 

APPLICATION on the behalf of the plainti£F who 
of the plaintiff an was ail infant, that the defendant, the executor, 

paydiVcoft^o^ might be reftrained from receiving any more of the 
ZOlZ^y^[t teftator's perfonal eftate, denied, and the frocbein 
cation*. amy of the plaintiff, ordered to pay the cofts of the 

application. 



3 Doc. 1742. Roacb V. Garvarij ct c contra. 

Lord Haid- 

s Aik.469.s.c. TJPOM fpecial application of the defendants Hall^ndi 

^ :""'*^ Garvarij ftating that John Huggins, . in the order 

eommitiedtotfae mentioned, had caufed to be printed and publifhtd 

Fkei,forpub. in a paper, entitled No. 471, The Champkn^ or the 

foudifng Ihc*' Evening Advertifer^ by Captain Hercules Vinegar of 

fhrcotf -r' ^^/^ M.7//, Tuefday, C3 Nov. 1742, a letter direded 

liKfc caufcj. ^(^ ti^g Champion, beginning with thefe words : v/z. 

** Sir, It hath been obferved long ago," and ending 

with thefe words : ** but even receive the fanftion of 

" a Court of Judicature :*' as by the faid paper more 

fully appears ; that the faid letter, fo printed and 

publiih^df 
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publifhed, contained fcveral afperfions upon the faid ^ciy.Canmn, 

defendants Garvan and Hall, touching their proceed- - 

ings in the matters in thefe caufes, and upon feveral 

perfons who have made affidavits concerning Mari^ 

anna Rouvitte and her children, and do grofly mifre- 

prefent the proceedings in thefe caufes, infomuch» 

that the faid defendants Hall and Garvan hoped the 

Court would cenfure Mary Read and John Hmpns^ 

(who were the printers of the faid paper), for the 

fame. 

His Lordfliip, upon hearing a certificate read, that 
John Huggins was a prifoner in the Fleet prifon, or- 
dered the faid Mary Read and John Huggins^ for 
their contempt of this Court, to ftand^ committed to 
the prifon of the Fleet, and that the faid John Hug* 
gins fhould be confined within the walls of the prifon. 

On the 19th February 1742, they were ordered to 
be difcharged as to their faid contempt, on their pay- 
ment of cofts to be taxed. 



CaM V. CaMtt. 

3 7**1754- 
A like order upon a fimiUr application. 



SX Jan. 177*. 
Lord Bathurft C. 

GoodenOUgh v. GoodenOUgb. Dower to be fct 

out by thcMaftery 

•p^owER decreed to be allotted, to be fet out by the J^te^ktlnlT'* 
^ Matter, and the dowrcfs to be let into poffef- poffeffion. 
fion. 



Carr 
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I&7k«- Carry. EUifon 

yon M. R. 

— "• 'TpHis was a queftion between the heir of the devifee 

devifrd by will, and the perfonal reprefentative, whether perfonal 
rbe'^irct'ol" eftate direfted by the will to be laid out in the pur- 
Sdered at ^^^^^ ^^ X^n^y and the devifee dying before it was 
ijnd until uid ij^id QQt^ was to be confidered as real, or perfonal 
eftate ? 

Sir Lloyd Kenyan M. R, — Where perfonal eftate is 
directed to be laid out in land, fuch perfonal property 
is to be confidered to all eternity as land until laid out; 
and a huft)and will take an eftate in it by the curtefy : 
And his Honour cited Bowes v. Lord Sbrewjbury^ and 
declared the plaintiff as heir ex parte matemd was enti- 
tled under the will to the money ; and he eleding to 
take the fame in fpecie, inftead of having the fame 
laid out in the purchafe of land, the fame was decreed 
to be paid to him. 



ttThi?iotc. ^^i' V. Lord Brinvnhw. 



Thecoftfof an A PPLICATION, after trial of an iffue, direfted from 

application for a ZjL , ^ ^ ^- /» . fn t i • •m 

new trial of an the Court of Chaucery, to eftablifti the plamtiff^s 

ofcbancciy.de. Hght, and to be paid cofts of fuit, including therein 

X«iIq7eDc"i!I ^he cofts of an application by the defendant for a new 

thit Court, come ^yjjj which had been denied. 

of fuit. The Lord Chancellor faid, if a party apply at law for 

a new trial, and fail, the Mafter of the King's Bench 

taxes the cofts of fuch application, as incident to the 

cofts of the trial, and argued, that by parity of rea- 

fon 
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fon that rule ouirht to be held in this Court: butfuch Dsv/t r.uti 

cofts do not in this Courti of confequence, come «,...,..^_ 

within the cofts of the fuit ; for if they did, there 

would be no occaiion for the Coart, on denial of 

fuch an application, to deny it with cofts,- but to be 

iilent : Every day's experience proves it ^ for when a 

caufe is brought to hearing upon the equity referved, 

after trial of an iflue, on a particular a&ion directed 

by this Court, the Court, if they mean to give the 

cofts at law, efpecially dired payment of fuch cofts, 

together with the cofts of the fuic in this Court. 



Woodward v. King. ^,^^^ ^^^^^ 

t6 Car. 2. 1673. 

A COPY of an injunftion was ferved, and theorigi- l^c!^^''^' 

nal {hewn j the party ferving the injun£lion was *c.c. 203.5.0 . 
held not to be bound to leave the orignal injunftion ' 

to be compared with the copy; and his Lordfliip 
likewife held, that although the injunction might 
iflue irregularly, yet, till found fo, it ought to be 
eblerved. 



Shefpard v. Mejider. 



Sir Thomav 
Sewel M. R. 



'T^HE plaintiff" was a legatee in the will of Elizabeth 
^ Walker, and brought his bill forpaytaentj the forw^'g:?;'," 
caufe came on this day. thm bad been m 

J luit by another 

There had been a decree in another fuit, brought Jf£l|J^f "f^* 
by another legatee. countof teftaar'a 

His Honour gave liberty for the plaintiff* to go be- mc*nt,the^r- 
forc the Mafter in the former caufe and claim his lnitJ!JVo%'. 

Ipiyarv f<tcute chat 

legacy, ^^^^^ 
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shi^rd V. kgaqf, and the Matter to take an account of vhaC 
'- - was due to the plaintiff in reQ)ed of it ; and if the 
fuit is abated, the parties to rerive it forthwith, and 
the plaintiff to be at liberty to profecute the accounts 
direfted by the faid former decree, and referve cofts ; 
and after the report, the plaintiff to be at liberty to 
let down the caufe as to cofts, and fuch further di- 
re£lions as may be neceffary at the fame time ; but the 
accounts, fo far as they are already taken, are to be 
confidered as binding on the plaintiff, and they are 
not to difturb the fame. 

And if it (hall appear the fuit hath abated, let fuch 
of the parties in the former caufe as are parties in this 
caufe forthwith revive the fame. 



Attorney General v. Tancred. 

A RECEIVER having been appointed, with the ufual 
directions for the tenants to attorn ; and a tenant 
having been ferved with a writ of execution of the or. 
der, and arretted upon an attachment, and turned 
over to the Fleet, application was feveral times made 
for a fequeftration, but the Court refufed it as a 
double execution, he being no party to the fuit. 

^o/r«-The party fecms to have proceeded irregularly rrom the firft s there 
WM no need to lave ferved the tcaanC wtth a wiit of execution of the order and 
report, but only with a copy^ to ground an application for a coRimitnaenfi which 
is the courfe againfl perfons not parties ; it being laid down as an eftabtilhed 
rule^ rhet nothing under the 6 teat Seal can ifluc, hut inter partet ;'and thcre- 
foia, inflcad of an attachment, the party (h juld have moved to ««ma>tt tbe 
tepant fur difubeying the order. 



Loncrgan 
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Lonergan v. Rokeby. 23 Nov. 1749, 

Lord Hard- 
wickc C» 

|T being difcovered, after publication bad paffed, - 

that the plaintiff" refided abroad, as he had many i>'<^covery after 

1, J. . ••i.ri pubhcaiion th«c 

years, all proceedings on the original and hipplemen- the piainiiff ^ 
tal bills were flayed, until the plaintiff Ihould give wuorderedco' 
fecurity to anfwer cofts. tZ':":^V" 



Held/worth V. Holdf worth. % Feb. 1783. 

LordThurluwC. 



'T^His caufe came to be heard the above day, on *" 

an appeal from a decree at the Rolls ; Parties 
appeared to be wanting: It was ordered to (land - 
over, with liberty for the plaintiff to file a fapplemen- 
tal billy merely to add parties. 



Hewaffon v. Tookey. ^ ^^^^ ,^g . 

LoidThurlowC. 

'T'he plaintiff in the original caufe having been con- — 

cerned in a tranfa£tion of negociating notes, of ^abtirf)Tough 
which he was an indorfer, he filed his bill to be re- {;* »^^«^;.obwin«'J 

' his ccrtincateand 

lieved againfl the tranfaQion, and afterwards becom- *"«^ rckafcd, 
ing a bankrupt, his aflignees filed a fupplemental bill examined as a 
in nature of a bill of revivor, to have the benefit of iTabifJi cool! '* 
the fuit, fo inflituted by the bankrupt. The bank- 
rupt afterwards, as was faid, had his certificate, and 
as was further faid, releafed all claims, &c. 

On 
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Hewstfin V. 
Ttokey. 
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On the 22d of yune 17S5, the plaintiffs, the a(&g« 
nees, again applied by motion to the Mafter of tho 
Rolls, Sir Lloyd Kenyan fitting for the Lord Chancel- 
lor, that they might be at liberty to exaifline the faid 
other plaintiff, the late bankrupt, as a witnefs, not to 
prove an exhibit^ but to the tranfadion at large. 
And his Honour granted the motion, faving juft ex- 
ceptions. It ftriking me thatthough the faid plaintiff* 
ihould have releafed, as it could not be faid he was dif- 
interefted; for fhould the bill filed by him be difmiffed 
with cods, he would, as he continued a plaintiff, be 
liable to pay fuch cofts^ as the defendants may call oft 
which of the plaintiffs they pleale to pay them ; and 
therefore it was his intereft to fupport the bill filed by 
him : for tbefe reafons I fufpended the order, until I 
had an opportunity of fpeaking to his Honour ; but 
his Honour being confined by illnefs in the Country, 
Mr. Hollijl moved it again this day, and in fupport of 
it, cited Troughton v. Getley^ by Lord Northington C-, 
12 May 1766(^7); but the Lord Chancellor repro- 
bated that cafe, faid the prefent motion was againil 
all rule and principle ; and without hearing the other 
fide denied the motion. 



t Aug. 1750. 
Lord Hard- 
wicke C. 

Receiver of an 
undivided cfiate. 



Evelyn y. Evelyn. 
r> £C£iV£R appomted of an undivided eftate. 



Earl 
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Earl Plymouth v. Lewisk 19 March 1749* 

^ JLib. A. 156. 

Ldrd Hard- 

A MALE infant mamed with kavc of the Courts i»»ckc c. 
after report of the Maftet, that it was a proper xh«formof «« 

tnatchy and that be approved the marriage articles. ord«rfivinf 
The order was as follows .: mfjintio manr^ 

" Let the report be confirmed, and let articles b^ ?X*Mlft7r7w 

cnter^ into, In ordei- to the carrying into execution ^ttfj^ed 

the propofals mentioned in ehe report, as far as the were proper, a 

■ * * » to approve of 

nature and circumftances of the cafe will admit, with arttctes. 
the approbation of the Mafler, and upon the execu- 
tion of fuch articles, by fuch parties as the Mafter 
(hall dired, let the plaintiff be at liberty to inter* 
marry with the faid Archer'* 



and 



Brook. r* Brook* 

^m like, following the order in thfe preceding cafe 
of Earl Plymouth v. Lewis. 



18 Dec. 1789. 
LjfdThurlow C. 



imNl I 



Farfitv.SberJIom ».j,n.,7,4. 

Lord Hard* 

J^HABXiSoLO for lives decreed to be fold j the infant '"'''" °- 
heir to job when twcnty^ne, unlefs he Ihcvir in&nt heir 
caufe to the contrary. t^IOi 

hold for livety 
unkfs he fliew 
caufc againft it. 



Vol.1. 3F 
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KSr Anonymous. 

LordThurlowC. I 

AN application bavins been made to Mr. Juftice 
liable to the Buller^ fitting for Lord Tburlowj for an agent 

b^'his^r^Udtofi to deliver up papers to the party, (wbich had been 
wh^^hc^'my be fc"^ ^o ^^^ ^y *^ foHcitor for the defendant), upon 
I'-ncitoV* fol"" ^*^ being paid the whole that was due to the folicitor : 
bufinefi'done in I mentioned it to his Lordfliip, and he direded me not 
t tcaue. ^^ deliver the order, but to tell the parties to move 
it again before him^ which I did, and fent him the 
following cafe : 

Chapman v. Clarke^ by Lord Thurlpw, the 2d of 
jfpril 1784. On the loth of January 1784, the de- 
fendant Clarke^ and others^ petitioned, and obtained 
of courfe, an prder, that Mary Palmer^ the execu- 
trix of John Palmer^ the late folicitor for the faid 
defendant, ihould deliver a bill of his fees and dif* 
burfements to be taxed, and that upon payment of 
what was due to him, or if already psud, to deliver 
books, &c. 

The faid John Palmer employed one Thomas Law, 
• of Fumival*s Inn^ as his agent, not only in this, but 
in other caufes and bufmefs, and paid him niioney 
from time to time on account ; the faid John Palmer 
having fent up the faid defendant's papers, &c. in this 
caufe to the faid Thomas LaWy and being indebted to 
the faid Thomas Law^ on a general account, Robert 
LaWy the adminiftrator of the faid Thomas Lawy re- 
fufed to deliver to the faid defendant the faid papers, 
&c., without being paid what the faid John Palmer 
was indebted to the faid Thomas Law^ infilling he 
had a lien on them : The faid defendant being in 

contempt 
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c6ntto)pt for not producing the faid papers before the Anonymous. 

Mafter, purfuant to the decree in the caufe, on the " 

9th of March 1784, prefented a petition to your 

Lordfliip, praying, " That the faid Robert Lawy the 

" adminiftrator of the faid Thomas Law^ might deliver 

«' back all the books, &c. in his cuftody or power 

** which had been deliyered by the faid defendant to 

** the faid John Palmer^ that they might produce the 

'• fame before the Mafter, fubmitting to pay whatever 

" might happen on a taxation of his bill to be due 

" from them on accoufit of their defence in this 

" caufe, on having credit for the fums paid by tham 

•'to 'the faid John Palmer ^ and' that the plaintiff 

*' might be reftrained from proceeding againft them 

** under the decree for not producing the fame.'* 

This petition was heard the 2d oi April 1784 : Mr. 

Prlce^ Counfel for Robert Lawy the adminiftrator of 

the faid Thomas Law^ infifted that the papers were a 

pledge in his hands, and that he had a right to detain 

them until he was paid what was due from the faid 

Jcbn Palmer to the faid Thomas Law* 

Your Lordfhip faid, as Lord Macclesfield faid, 
in Farewell v. Coker^ 2 P. fVms, 460. and Lord 
Hardwickej in Grey v. Cockerily t'^ January 1740, 
ad Atkins y 114^ (which were againft Clerks in 
Court, perfons, according to the prefent conftitution 
of the Court, neceflary for the carrying on a caufe^ 
and to whom particular fees are due) ; that the de- 
fendants were ftrangers to Thomas Law ; that the 
credit given by him was to John Palmer, and there- 
fore from his eftate he muft feek payment : And 
your Lordfliip faid, Suppofe a folicitor's client pays 
money from time to time to his fulicitor, almoft to 
the amount of his bill, and thereby enables him to 
3 F a .pay 
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Anonymous, pay fums to his dgciit on iccouRt generally ; if the 
" client were Kable to the agent, he might place the 

money fo paid to him to the account of thofe he 
fufpeded could not pay ; and to make thofe who 
were able, pay twice ; it were abfurd, and unjuft* 
But as this Court, in Stevens v. Avery ^ i May 1753 ; 
Jejfe V. Wlf 19 May 1758 ; ChaUmery. Cbakner^ 
3 April i7f 9 5 (cafes fubmitted to your Lordfhip) ; 
and in a like cafrf in 2 Strange^ 11 26, Ex parte 
Waldron^ a Clerk in the Crown Office ; reftrained 
the client from paying to the executor of the late 
folicitor any part of his bill for bufinefs done by the 
refpedive Clerks in Court in the faid caufes ; and as 
the petitioners in the cafe before your Lordfhip fub- 
mitted to pay what was due from them in the caufe> 
having credit for what they had paid to their late 
Iblicitor yobn Palmer ; your Lordfhip ordered the 
faid Robert Law, the adminiflrator of the faid Thomas 
Law J to leave with the Matter, without prejudice, 
the feveral books, &c. mentioned in the petition; 
and that the fame, when left, fhould not be delivered 
out without notice to the faid Robert Law ; and that 
in proceeding under the faid order of the loth of 
January lafl, the Mafler fhould ertquire whether any 
* thing, and what, was due from the faid John Palmer 
deceafed to the faid Thomas Law ; and that the 
Mafler fbould likewife take an account of what money 
had been paid by the faid John Palmer to the faid 
Thomas Law^ and upon what account, with the ufiia! 
direftion for taking the accounts. 

It Ihould feem the parties compromifed the matter, 
as there doth not appear that any proceedings were 
had under the order. 

In the principal cafe, the Lord Chancellor granted 
the order. 

Marlar 
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Marlar v. Wbitaker. » May 1784. 

LordThurlowC. 



'J^HB validity of a will being difputed, the devifee a h\A merely to 
in truft brought his bill to eftablifli it againft the '^fihwStcI 
heir at law, and to have the trufts executed; but »nd to execute' 

J 1 , ' 'the tpifti, with* 

prayed notoing more. out praying any 

On the caufe coining on to be heard, it being faid norToTe bVoi'ght 
that nothing more could be done than to direft an l^brol'^hfto"'* 
iffue, as the heir at law difputed the fanity of the tcf- !;"""?',*'/'*»• 
tator, the caufe was fcarcely opened, and the Court ^oflt. qu, 
dirc6ted an ifTue devifavii ^el mn. 

The iffue was tried, and there was a verdift in favour 
of the will. 

It was fet down, and came on this day on the 
equity referved ; and all that was prayed, was, that 
the will might be eftabliflied. 

The ufes having been executed, and there being 
no trufts for the Court to direcl an execution of, the 
Lord Chancellor faid, the bringing of fuch a caufe 
to a hearing was improper ; that it was merely legal ; 
and all that was necelTary to have been done in fuch 
a cafe, was, to file a bill to perpetuate the tcftimony . 
of the witnefies; that fuch bills are never brought 
to bearing, and if brought to hearing, are difmiifed ; 
.that this bill ihould not have been brought to hearing ; 
and therefore difmifTed the bill with cofts. 

But this judgment was reverfed on a rehearing. 
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Sq6 RtPORTS OF CASES, &c. 



aoDec. 175?. ^^ V. Lte. 

hoT<\ Kfcptr 

var'd^'Lor" /^N ihc marriage of the plaintiff with the defendant^ 

^''""'^^'''"'' the defendant covenanted that four houfes, her 

The wife, by her property, fhould be fettled to her feparate ufe ; he 
[rcd'tTf^paittc" having entered on and received the rents of thofe 
propt rty ; the houfcs, flie filed her bill to reftrain him from receiving 

htifbind poflcfled ' j r K • 1 

it: She having the rcttts, and for a Receiver ; and on the above day 
cZc/andTc''-"' applied foT an injundion ; for the defendant her huf- 
the courVwouid band it was alleged, and fworn, that the plaintiff 
'slc'c"i"aJ''"* had eloped from and refufed to return to him, al- 
iupr. 321 ; but though he had applied to her to return. 

as It It reported o * * 

more at length, Lord Keeper. — Although a wife have a feparate ef* 
p.op!r\o°inicrt tatc, it muft bc fuppofed, that while they lived togc- 
^^' , ther in harmony, it was contributed to the fupport of 

the family : the principal motive for providing a wife 
with a feparate eftate, is to proted her againft the 
debts, or mifbehaviour of her hufband j and not to 
put her into a ftate of independency, which is too 
often the cafe: Here the wife hath thought pro- 
per to leave her hufband, without any apparent caufc 
and he hath applied to her to return ; which (he rc- 
fufes to do. Should I grant the motion, it would 
probably bc the means of preventing her return, 
;ind therefore take nothing by the motion. 
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ABATEMENT and REVIVOR. Sec Pra£lic9. 

ACCIDENT. Set Equity I. 
ACCOUNT. 

1. ff^hen and how decreed. 

Bill by devifee again ft the heir at law to eflablifh the 
will» and execute the trufts) but praying nothing 
more ; no account was direded, and the plabtiff 
ordered to pay defendant his cofls - 300 

Account ordered of one moiety of the profits arifrng 
by the fale of the teftator's manufeript books - 348 

Of defendant's perfonal eftate, and of what he had 
given, or agreed to give to another with his daughter, 
he having on the marriage of one of his daughters 
with the plaintifT^ engaged to make his daughters 
equal ' - - - - 45^ 

2. Howtalen. 

Though a plaintiff by hi$ bill ftate an account by 
. which a balance appears to be due to him^ and the ^ 
bill is decreed to be taken pro confeffh^ and an ac- 
count directed, and the charge is what is ilated by 
the bill, he muft prove it - - 588 

See alfo Covenant and Articles. 

3 F 4 ADMI. 



to8 INDEX. 

ADMINISTRATORS. Set ExioUors. 
ADVOWSON. SecPnffntatmUaOmrcb. 
AFFIDAVIT. &ecPr4^ice.. 

AGREEMENTS. 

I • fybea and bow decruiy and bentn tf Jpidpck pirformance. 

' Agreement in writing m^y be waived by parol 469 

The admiffion of a parol agreement takes it out of 
the Statute of Frauds - - 664 

Plea of the flatute 6{ frauds allowed, but it was upon 
the particular circumftances of the cafe - ih. 

Inadequacy of price alone not ftifficient to let afide 
an agreement • - 689 

A bill will not lie to compel the performance of an 
agreemeot to boild a houfe ; but it will to compel a 
conveyance of land, becaufe there is a thing certain 
to be conveyed - - - 69 a 

This court ¥rill not decree contrafis to be carried 
into execution merely for the purpofe of barai&ng 
oarties - - - - 697 

Thtt Court will not eftahli(h an agreement between a 
man and his wife to live feparate • 791 

ANNUITY and RENT^HARGE. 

A perfonal annuity fur autre vii^ not determined by 
the death of the annuitant - * 16% 

APPEALS. See Praaice. 

APPEARANCE. Sec Praffiit. 

ANSWER. See Pkadsng and PraSfice. 

ASSETS. 

Beveriion in fee, after an eflate tail fpcnt, held to be 
affcts to pay debts - - - 51 

Rents and profits of an eftate defcended to be applied 
before the inheritance is fold - r 178 

Bill by a (ingle bond creditor for payment of what was 



due to him out of the real alfets defcended 



Bqi 



297 
Qna 
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ASSETS untinuid. 

Bond creditors decreed to be paid out of the perfonal 
aflets of the obligor ; and if not fufficient, out of the 
real affeU defcended . . - 299 

A tefiator wills his debts to be paid, and charges his 
eftates with the payment of theiPi and fubjefithcre- 
to, devifcs. his e|late in fec-fimple to his widow :,it 
was held to be equitable affcts - - 382 

The teftator charged all his eilates, except a particular 
eftate; with the payment of his debts> which he 
willed Ihould be paid ; and direded his executors 
nominated, and the furvivor and his heirs, to fell for 
that purpofe, without devifing his eftate to them : 
thefe ellares held to be equitable aflets ; and if defi- 
cient, a real eftate fpecifically devifed, and part of 
the perfonal eftate fpecifically bequeatherl, to contri* 
bute in proportion to raife the deficiency, and the 
mafter to fettle fuch proportion - - 384 

Devife to heir at law, fubjeft to the payment of tefta- 
tor's debts, legal afTets - - 452 

Perfonal aflets are the primary fund to pay debts, and 
if not exempted by exprefs words, or ftriking cir- 
cumftances, will remain liable - 597 

Where affets were held to be equitable - 683 

Bill by a fingle bond creditor to be fatisfied out of per^- 
fonal and real afTets : the bill, afrer confileration, 
difmifTed fo far as it prayed fatisfaflion out of the real 
eftate *- • - - 7^7 

!• ff^en and how marjballed. 

One legacy charged on real and perfonal eflate, if that 
legacy exhaufi the perfonal eftate, the other legatees 
[hall fland in his place againft the devifees of the land 
pro tanto - - - 104 

In favour of Gmple contrail creditors and legatees 253 

A legatee to fland in the place of a fpecialty creditor 
pro tantoy againft real eflate dcfceuded, but not againft 
a real eflate devifed - - - 105 

Leafehold eftate given by will to a charity, and there- 
fidue of the perfonal eftate.alfo to the charity, the be - 
qucft of the Icafehol J void ; but the produce of the 
leafehold to be applied firft in payment of dcbts^ 8cc. ; 

and 
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and if deficient, then to have recourfe to the other . 

part of the perfonal cftate - - 326 

In favour of charity legacies - -« 37^ 

Decree of the Mailer of the Rolls, directing aflets to be 

marfhalled, in order to let in a bequetl to a charity^ 

reverfed by the Lord Chancellor - 475 

IF a mortgagee exhaufts the perfonal eflate, the legatees 

(hall ftand in his place - ... j^^2 

Aflets marfhalled to let in fimple cpntradl creditors, and 

legatees upon legal aflets, pro ianto as the fpeciaity 

creditors (hail exhauft of equitable aflets - 737 

AW AR D. See al fo Praalce. 

Award not to be fet aflde, but for partiality and iqifl>e- 
haviour of the arbitrators, or for their exceeding their 
commiflion - - - - 457 

Plea to a bill for a difcovery, and an account of partner- 
(hip dealings and tranfadions : A claufe in the part- 
nerfhip articles, that no bill, &c. (hould be brought 
until the matter had been referred to arbitrators, and 
their arbitration, Ind their award made^ pleaded^ 
and allowed - - - 702 



B 

BANKRUPT. 

1. CommiJJion4ind CommiJJioners. 

A prifoner committed by commiflioners of bankrupt, 
for not anfwering a queftion relative to the bank- 
rupt's eflate, brought up by habeas corpus^ and re- 
manded until he would anfwer - 479 

A general a{rigiiment of a debtor at Madras, in cheE^ft 
Indies, not an aft of bankruptcy in this country 533 

2. Creditors, 

AflTignces not reviving a hill filed by bankrupt before hit 
bankruptcy, bill difmi(red, for want of profecution, 
with cods. Bankrupt's petition to be relieved from 
thciSi difrai(red - - - 8 c 

A furcty 
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BANKRUPT continued. 

A furety having paid the money for which he was 
bound, after a commifTion of bankruptcy had IfTued 
again ft the principal, held not to be barred of his de- 
mand againft the bankrupt by the commifliony and 
certificate - - - 487 

BARON and FEME. 

Liberty given 10 a woman defendant, charged by the 
bill to be married to another of the defendants, to 
anfwer feparately, but without prejudice to any 
queftion as to the validity of the marriage - 155 

A wife cannot be taken in execution for cofis - 160 

Money, under fpecial circucnftances, ordered ro be paid 
under a letter of the wife, who was in the Eaft In-^ 
dies - - - - 3pj 

Hbfband, by fettlement after marriage, confidered a 
purchafer of a mortgage belonging 10 the wife, not 
reduced into pofTeffion - - * 368 

Attachment againft huft)and and wife, for want of the 
wife's anfwer, ftayed as to the hufband, and liberty 
given to attach his wife - - 373 

On a queft ion, whether arrears of a rent charge incur- 
red in the life-time of the plaintiff's late hufband, 
and money due on a judgment recovered by her late 
father, of whom fhe was furviving executrix, be- 
longed to the plaintiff, or to the repnefentatives of 
the late hufband, held they belonged to the plaintiff, 
as his widow - - . ^2^ 

Hufband a bankrupt : a contingent legacy to the' wife 
vefted, but not reduced into poffeflion, the hufband 
being dead, held not to veft in his affignees 4pi 

Bill by a wife for a fpecifick performance of articles, 
and for alimony: 500 /. ordered to be paid her by her 
hufband, lor the purpofe of carrying on the fuit 498 

ipill againft hufband and wife, and the truftee under 
their marriage fettlemenr, to be paid a bond in which 
the wife joined for the huKband's debt, fhe having fe- 
parate property - • . - ^5q 

^ill by hufband and wife : the hufband dies, the wife 
is pot bound to profecute ^ « 565 

500 /, 
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500 /. to be paid to the wife to profecute a fuit io ja£li» 
ration of marriage, although po agreement before 
marriage - - - j8a 

I. fyhen the aff of cm Jball hind the other, and herein of 
remedies for^ and again/i each other, 

A wife's chofe in adion afligned by the hufband to an 
unprovided child by a former wife ; natural love 
and aflfeflion recited to he the confideration not good 340 

Feme covert heir at law admitting a will^ a fufficient 
ground to cftablifli it - - 475 

On marriage, the wife's eftate is fettled on the hufband 
for life, on the wife for life, remainder to the ifliie 
of the marriage in tail ; remainder in fee to the fur- 
vivor of huftand and wife : the hufband and wife 
levy a iine, and mortgage the efiate : the hufband 
foffers the eftate to become abfolute in the mortga- 
gee, and dies : bis widow held entitled to redeem 526 

On a devaflavit by the hufband of an executrix or ad- 
miniflratrix of the efiate of her teflator or inteflate, 
this Court will charge the wife after the death of her 
hufband - - - 697 

%. ^Tniftfor a wife. 
Truflees in the plaintiff's marriage fettlement lent part 
of the trufl monies in their hands to the hufband, 
when in full trade, and in credit, upon his bond. 
He purchafed an efiate, and took the conveyance to 
himfelf in fee-fimple. He afterwards became bank- 
rupt, and the efiate fo purchafed, with other effeds, 
were conveyed and affigned to his afTignees. The 
efiate fo purchafed was held to be purchafed with the 
truft money, and ordered to be conveyed to the new 
truflees upon the trufls in the fettlement, in part of 
the bond debt, and the truflees to prove the remain- 
der of the debt under the commifTion - 593 

3. Provijionfor a wife, and herein of alimony. 

If the wife elope, this Court will not afTifl her in reco- 
vering property fettled to her feparate ufe 321 &806 S.C. 
Where there is an order for an hufband to lay propofals 
for a fettlement on hi$ wife, and the ifTue of the mar- 

riagPi 
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BARON and FEME continned. 

mge, and the wife dies leaviDg ifluei the Court will 
keep the huAend to the order - 604 

A fefoe covert entitled to a contingent legacy : the 
hufband becomes bankrupt ; the Court will not order 
payment before the aiSgnees, and the bankrupt have 
each laid propofals for a fettlement before the 
Mafter . - - fi^y 

4. Dijpojition by awife. 

South Sea Company ordered to permit a married wo- 
man to transfer 3500 /• South Sea annuities, under 
fpecial circumftances - - 140 

The quefiion was» whether a feme covert, having a 
power of appointing property veded in truftees by 
her marriage fettlement, and to which the baron was 
a party, muil appoint from time to time, or might 
afCgn her whole ioterell ? Held (he might do the 
latter - - ' - - 759 

BILL. See Pleading and FraQict. 

BOND. See Ohltgatisn and other Seaaititu 



CHARITY. 

The King's figa ttianual dtreSed to be applied for, to 
difpofe of 500 /. of a teftator's efiate, given to a traf- 
tte to difpofe in charity in his difcretion, which he 
never executed - - . 168 

• 5-24th parts of the refidue of the teflator^s perfona) 
efiate, after the death of his widow, and 20 /. a-year 
after the death of his brother, or which (hall be 
deemed equivalent, 750 L in fome of the publick 
funds, to ftand in the names of truftees, until the 
whole could be laid out in lands to the fatisfa£Uon of 
the governors of the charity ; and his executors^ who 
were always to be confideredas truftees of the charity 
to which it was given, held not to come within the 
Statute of Mortmain - . - 251 

Where a gift to a charity was not void,' but fuch as the 
Court could not tolerate, application was dire£led to 

9 be 
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CHARITY continued. 

be made to the King for his fign manual, to clire£l to 
what charitable ufes be would have it applied 258 

A new relator named in the room of a deceafed re- 
lator - . - 355 

A peiTon building a chapel on lands of which he had a 
leafe, and the owner fianding by, and feeing it built, 
without obftru£iing it, does not give the former a 
right to the chapel, or to nominate - 363 

Legacy to the governors of Qiieen Ann'^ bounty void, 
and why - - - 392 

Devife in mortmain, by a will made before the flat. 9 
Geo. 2. is good \ andic being of lands to build and 
' endow a college, held it might be carried into Execu- 
tion on a grant of a charter from the Crown 414 

A legacy to build a fchooJ.houfe, and to endow it, the 
parifh having land on which a fchool-houfe for- 
merly flood} held to come within the Statute of 
Mortmain - - - 518 

CONDITIONS and LIMITATIONS. 

On queftions, whether a child by marriage broke the 
condition annexed to her legacy, and whether there 
were crofs- remainders as to real eilate^ determined in 
the negative on both - - 317 

A condition annexed to a legacy, that the legatee (hall 

marry with theconfent of her mother, is a valid con- 

« dition ; and upon marriage without fuch confenl, 

(hall go to the mother under a gift of a general re- 

fidue - - »- 71a 

CONTEMPT. See Prague. 

CONVEYANCE, fraudulent. See E^usfy, Fraud. 

COPYHOLD- 

Copyhold not furrendered to the ufe of the will| defcends 
to the heir - - - 416 

1. Surrender, 
Defeft of a furrender fupplied for creditors - 13a 

A copyhold eftate devifed to Pembroke-Hall, Cam- 
bridge, not having been furrendered to the ufe of the 
will, the defeft decreed to be fupplied by the heir 
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at lawy to whom the teftator had devifed freehold 
eSates - - - 422 

A. purchafed a copyhold eftate, which was furrendered 
to him out of Court, but he died before he was ad- 
mitted : J^tf. Whether it paffed by the will ? 463 
Surrender ot a copyhold fupplied, in order to pay a 

legacy - - - 534 

Defe£l of the furrender of a copyhold eftate fuppliedfor 
the benefit of creditors - - 698 

COSTS. 

Cofls for fcandal in a biU taxed at 100 /., reduced, on 
exceptions, tp 50/. An a£l of indemnity held not 
to exempt the plaintiff from the payment of them 7 

Where colls died with the perfon - 16 

Allowed to a defendant who appeared voluntarily 38 

Demurrer to being examined as a witnefs being over- 
ruled, a fubpoena for cods is not of courfe : It can- 
not iflfue without an order - - 9^ 

Reference to the Mailer to tax the folicitor's cofts of 
taxation - - - cj6 

The caufe, at hearing, went off for want of parties, with 
liberty for the plaintiff to amend. The plaintiff, under 
the order, ftruck out many charges in the bill which 
the defendant had anfwered ; or£red, on application, 
to be reflored, that the Court might give the de* 
fendant the cofls of fuch part of the olll as theplaiu- 
^tiff had waived - - 110 

Agency bufinefs not within tlae ftatute for taxing attor- 
ney's bills - - - IIS 

Coils decreed out of the eflate, upon application, di- 
re£led to be taxed, as between folicitor and client 113 

Cafh in the bank in the caufe detained to anfwer foli- 
citor's bill of fees and diiburfements - j 14 

Cods direded to be paid out of an eflate veiled in de- 
fendant, who, refufing to pay th^m, fuilicientof the 
cilate was ordered to be fold for the payment 115 

Cofts of defendant's examination reported infufficient 143 

If the plaintiff flates in the bill he lives abroad, and the 
defendanr obtains an order for time to anfwer, the 
Court will not order the plaintiff to give fecurity 
to anfwer cofls - ■- 147 

Demurrer 
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COSTS continued. 

Demarrer overruled : On re-argoment allowed. PhuD- 
riff ordei^cd to refund the cofis he had received 14S 

Cofts, where the heir at law brings a bill to difpute a 
will ; or a bill is brought againft him to eftabliOi a 
will - - - " 153 

Plaintiff, conful abroad, not to give feciirity for cofts 154 

Bill on behalf of an infant difmiffed with cofts: the/r^- 
chein amy allowed the coils he paid - 168 

Suit may be revived, for cofis after they are taxed, cofts 
uxed being a judgment - - 173 

Cofts to be paid out of an eftate,'being a lien thereon, . 
do not drop with the party, though not taxed 254 

The plaintiff being abroad, fecurity given toanfwer the 
full cofts - - - 7.6$ 

Cofis of a report, certifying proceedings to be regular, 
which, on exceptions to the report, were held to be 
irregular - - . 282 

Security not given for cofts where one of the plaintiffs 
lives in England - - ih. 

The plaintiff ordered to pay the defendant 7 /. extra the 
20 s. for the length of the Amendments . . - 284 

A bill of fees and difl>urfements for agency bufinefs or- 
dered to be taxed - - 28; 

Infant Defendant pays no cofts of a contempt 287 

Plaintiff not relieved from qoft^ decreed hgainft him, on 
the ground of his being infolvent before the caufe 
was heard - - - ISS 

Plaintiff in an interpleading bill, if he condu6ls himfelf 
properly, fliall have his cofts from the defendant who 
fucceeds, and fuch defendant fiiall have them over 
again from the defendant who fails in bis claim, with 
his own cofts - - - . 291 

Heir at law files a bill to fet afide a will, which, upon 
an iffue, is eftabltfhed ; ordered to pay cofts in this 
Court, and at law; but on a bill by the devifee to efta- 
blilh the will, no cofts given on either fide - 313 

Solicitor refufed the cofts of taxing his bill - 322 

Demurrer of witnefs overruled, and he ordered to pay 
5 /. cofts . - - - 334 

5 /• cofts ordered to be paid for the length of an an- 
fwer * - - ' - 339 

The plaintiff, under the protedion- of a foreign ambafla- 
dor, ordered to give fecurity to anfwer cofts 3;; 

Commiffion 
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COSTS continued. 

Coinmiflidn for the examination of witnefles in Stbe'- 
ikn ; cofts of the folicitor attending the execution of 
the commiOion, not allowed - - 38 1 

Demurrer to a bill after a decree, unrler which nothing 
remained to be carried into execution^ but to fave 
cofts only.— The demurrer ^as overruled - i3* 

If an heir at law bring a bill to difpute a will, and the 
will is efiablifhed, he (hall pay colls at l2Lw> dind in 
equity; otherwife, if he he a defendant - 396 

Solicitor's bilU of coils referred to be tdxed, after a 
bond, and mortgage executed for payment of the 
balance alleged to be due on the bills - - 403 

Demurrer filed held, on argument, not good ; and a 
demurrer at bar, good ; the defendant is not to have 
cofts - - - - jio 

As in commiflion of partition, fo in dower, each party 
bears his own cofts - - - 59'% 

An appeal will not lie for cofts only - H. 

Bill difmifted on hearing the caufe, with coils to be 
taxed as to one defendant, anJ the plaintiff to pay 
160 L cofts to the reft of the defendants - 684 

This Court will not make a pnchein amy^ in indigent 
circumftances, give fecurity io anfwer cofts .765 

Affidavit to ground an order for a plaintiff to give fecu- 
rity to anfwer cofts, when it doth not appear by the 
bill he lives abroad out of the JL^rifdidlion of the 
Court, if he hath left the kingdom ftnce filing the 
bill, muft go on and fay, UftttU abroad - 77J 

The prochein amy o\ the plaintiff, an infartt, (Ordered to 
pay the cofts of an improper and unfounded appli- 
cation - - ' - - 794 

The co^^ of an application for a new trial of ah iffue 
directed out of Chancery, denied ; they do not, of 
confequence, in this Court, come within the coIU 
of fuit • - - 7p6 

Difcovery, after publication, that the plaintiff lived 
abroad \ he was ordered to give fecurity to anfwer 

cofts . a, - * 795 

COVENANT, and herein ofArficles. 

Widow entitled to an annuity, charged oil freehold, and 
leafehold eftates, by the marriage feitlement; the 
VdL.I. 3G hufljanJ 
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COVENANT coniinuii. **** 

hufb^nd covenanted to convey the fiune of value to 
anfwer it ; the hufband dying, and the rents not 
being fufEcienr, the deficiency ordered to be made 
good - - - - 47<> 

CREDITOR and DEBTOR. See alfo Banhrypt. 

Sale of a moiety oF a debtor*! real eAatCi decreed for 
fatisfadion of a judgment, and cofls ^ - 150 

Bill by fucb creditors as had figned a deed of compofi* 
tion> arifing from a truft efiate, conveyed for the 
purpofe of paying debts in general ; other creditors 

' refufing to come in to have the trults of the deeds 
carried into executioni difmifled • 375 

After a decree for a facisfadion of creditors, the Court 
will enjoin a fingle creditor from proceeding at law 
for his debt - - 393 & 668. S. P. 

Voluntary bounty of 60 L by deed, charged on landsy 
of which the grantor covenanted to be feifed in fee. 
By his will, he confirms the deed, and gives the 
crantee a legacy of 600/. ; grantor not being feifed 
in fee, grantee confidered as a creditor by covenant^ 
and fatis&£lion decreed to him out of perfonal eflate 570 

Where there hath been a decree for payment of credi- 
tors, and the Mafler to advertife for them, the Court 
will not permit a creditor, although he hath not gone 
in under the decree, to proceed at law for his dd»t 603 

If a man covenant to fettle his eftate, and afterwards 
fell it, he is only to be confidered as a truftee, and a 
debtor by fimple contraQ ; but if an aQion of cove- 
nant be brought, and judgment obtained, he is a 
debtor by fpecialty - - 632 

Where a man receives a bond for a debt due to him, 
be makes it his own - - 710 

I^ creditor by covenant, equal to a creditor by bond 7S2 
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DECREES. See PraaUe. 
DEEDS, and other WRITINGS. 

The Court will not order a plaintiff to produce a deed, 
though flated in hi$ bill, at the inftance of a de- 
fendant, before hearing : he muft file a crofs bill for 
the purpofe . - - y^g 

I. ConftruSiUn of, 

J^tf. Under a term, whether debti, to be paid by an^ 
nual or general profits ? Held to be, by geperal 
profits ... 60^ 

DEMURRER. Stt Pleading zxii Praifice. 
DEPOSITIONS. See Prailia. 
DEVISE and DEVISEE. 

I. CofiJIruaioH of. 

If the teftator dire£l the refidne of his perfonal eilate 
to be laid oiit in land, and fettled to the \x{6 of daugh- 
ters and their heirs, as tenants in common with 
crofs remainders, ihe refidue (hall not be divided and 
laid out in fe para'.e purchafes, though to be fettled to 
the ufes of the fettlement - - z^i 

Perfonal efiate liable to legacies before the real nomi- 
nation. Leafcs, renewed after making the will^ do 
not pafs under it nominatim - 416 

Tefiator begins his will : < As to all my worldly eilate, 
I give, devife, and bequeath as follows:' he gives, 
firll, houfliold furniture to his wife ; then he goes 
on to give, devife, and bequeath particular fuint, as 
legacies, to his younger children, with maintenance ; 
and concludes by giving, deviling, and bequeathing, 
all and Angular his real and perfonal cftate not thet ein 
difpofed to bis fon the defendant ; the legacies to the 
children held to be a charge on the real dlate, in aid 
of the perfonal ^ . . 527 

3 G 2 Perfonal 
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DEVISE and DEVISEE antmued. 

Perfonal eflate, devifed by wilU to be laid out in the 
purchafe of lands, to be confidercd as land uniil laid 
out . - - . 756 

a. For Paynunt of Debts. 

Devife of real eftates charged with debts, &c. and of 
the perfonal eflate to the fame perfon, there being 
no exprefs words to exempt the perfonal ellate from 
the payment of debts, &c. it was held firft appli- 
cable - - - 26 

DOWER and JOINTURE, and herein of tenant hy the 
Curtejy. 

Bill to have dower fet out^ and for arrearages - 3 

A devife or bequefi by the teRator to his widow, unlefs 
be fay it is to be in bar of dower, doth not bar her 
dower - - . 685 

Dower decreed to be afligned - - 794 

Dower to be fet out by the Mafler, and the dowrefs to 
be let into pofleilion - - 795 

DISCOVERY. Stt Pleading. 

DISMISSION and RETAINER. See Prailice. 

DONATIO MORTIS CAUSA- 170 



ELECTION. 

The heir at law, a feme covert, to whom a legacy of ' 
5000 /. was given by will for her feparate ufe, hav- 
ing conftantiy received the intercft for five years^ 
was held to have elefied to take under the wilt ; 
and it was determined that her infant heir, who 
had been admitted to a copyhold eflate of the devi- 
for, held it in truft for the devifce - 463 

Tenant, 
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ELECTION continued. 

Tenant in tall ofeftates in fettlement, devifes thofe 
efiates, and oiher eftares, of which be was feifed in 
fee, to his heir at law, who was the next remainder- 
man in t^il, for life, wiih remainders over ; and alfo 
a legacy of looo/. ; the heir claims the eftates, in 
oppofition to the will. The Court would not put 
him to his eleflion - - $2% 

EQUITY. 

If a mafter encourages his apprentice to go to fea, and 
he takes a prize, equity will not aflift him to receive 
his apprentice's fliare of the prize money 130 

1 . Accident or Miftale. 

Records of bill and anfwer being flolen or loll, new 
engroflments from the oiBce copies ordered, and to 
be depoGted in the office - - 324 

Relief, where there is a miftake in a vcrdi£l - 469 

2. Fraud, 

Spoliation of marria'ge articles made good - 4 

Deeds deflroyed : plaintiff decreed to hold and enjoy 1 1 
Will deftroyed by heir - - 32 

A feme covert having a power, under her marriage fet- 
tlcment, to create a term, and to raife money after 
the death of her hufband, being in diflrefs, exe- 
cutes that power in. the life-time of her hufband, and 
affigns her intereft for a trilling confideration. The 
Judges, upon a cafe fent to them, were of opinion 
it was a good execution of the power ; and fo this 
Court held it on the Judges' certificate, but gave the 
plaintiff liberty to redeem, on payment of the money 
really and bond fide advanced, with intereft, by a 
given day, or the plaintiff to be foreclofed - 56 

Will fet afide, after two verdifls in it's favour, and a 
perpetual injun£lion granted againft the heir at law, 
on difcovcry of frefti evidence, on which another 
trial was direded, and a verdi£l found againft it 74 

Frauil vitiates a deed in totOj though perfons in no wife 
privy to, or concerned in the fraud, are beneficiaUy 
interefted under fuch deed - - 84 

3G 3 The 
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EQUITY continued. 

The defendant bribed a man, whom (he fcarcely knew, 
to marry her, for the purpofe of fcreening her againft 
creditors.; the Court confidered her as a feme fole, 
and required her to anfwer a bill broiight by one of 
her creditors, foradifcoveryi and payment of his debt 410 

Bill to make attorney refponfible for recommending bad 
fecurity - , - 57a 

Queftion upon fpoliation - - 589 

3, fVhen Fraud Jhall avoid a Bargain^ Cqnveyancii or 
Security* 

Improvident young men relieved againft bonds and 
judgments executed by them, through fraud, on re- 
paymg the money really and bona fide advanced to 
them - - - .8 

Securities fet afide, being unconfcionable and oppref- 
live, and obtained by taking advantage of the party's 
poverty and diftrefs - - - 411 

Settlement in confideration of marriage, procured by 
fraud and impofition, in which the wife was not 
concerned, (hall not be fet afide 504 ; Sed vid. 84 & 761 

In conveyance, blood is no confideration, within the 
Stat. 27 Elizabeth - -^ * - 544 

A deed obtained by fraud is bad in ioto^ though innocent 
perfons are interefted under it -«• - 761 

4. Trujis reJuUing^ or by Implication* 

Queftion, whether the perfonal eftate was exempted 
from debts, and whether there was a refulting troft 
in the eftate devifed in truft, after the trufts were exe- 
cuted for the benefit of the heir at law -^ 506 

Real eftate given to an executor in truft to fell, and to 
make one mafs with the perfonal eftate, and the re- 
fidue to be divided amongft particular legatees, in 
proportion to their legacies ; two of the legatees died 
in the teftator's life-time \ fuch proportion as they 
would thereby have been entitled to, had they lived, 
which arofe from the real eftate, held, 00 appeal, to 
r^fult fof the benefit of the heir at law - s^^ 

$, Tr^| 
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EQUITY cMiinuiJ. 

5, jtifs rfTruJliet. 

Truflce not liable for a loft arifing from an accident^ 
without any fault or reroiflnefs on bb part • 120 

If a truflce lay out trufl money in a fund, which the 
Court does not adopt, and fuch fund afterwards 
fink in its value, this Court, though there wcie no 
mala fibs^ will throw the lofs upon the truflce ; 
otherwife, if laid out in the fund which the Court 
adopts - . - ^ ^^8 

6. RemwaJ of TrufteeSf and herein of Breach of Trufl. 

A furviving truflee of funds abfconds ; the Court di* 
re&s the dividends of thofe funds to be paid to ceftui 
qwvie - - - - 429 

EVIDENCE, WITNESSES, and PROOF. Sec Fraaiee. 

Anfwer of a co-defendant - - 24 

A vrill deflroyed, on flrong proof, taken as fet out in 

the bill . - . 26 

Depofitions in a former caufe, between other parties 

not evidence - " - 50 

Examination of plaintiff before the Mafler, not evidence 

in his difcharge, in taking the accounts under the 

decree - - ..50 

Will proved, defendant the heir at law being an infant 

having made default - - 88 

DepoGtions allowed to be read, thoiigh taken during an 

abatement. - IZ5 and 116 S. P. 

The anfwer of one defendant, read as evidence to fup- 

Wport the plea of another defendant - 130 

ill cannot be declared to be well proved in the 
abfenc^ of the heir at law, but the real eflate may 
be direSed to.be fold - - 138 

Depofitions of a witnefs examined Je bene ejfe^ who was 

dead, publifhed in order to be read at a trial at law 144 
Liberty given to exhibit an interrogatory, to prove the 
hand writing of a deceafed party, who executed a 
declaration of trufl ; and the band writing of the 

3 G 4 fubfcribing 
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EVIDENCE C9nttnued. 

fubfcribing witnefles, one being, dead^ and the otber 
living in Scotland - - iSf 

Bill in another caufe admitted to be read at the hearing 
of this, as a corroborating circumfiaoce to prove a 
dale demand - - 236 

The probate of the teftator's will, admitted as proof of 
his death - - - 268 

Queflion as to the admiflibility of evidence to fupport 
the plaintiff's equity - - 327 

The opinion of counfel read as evidence -r 333 

Regifter of Ecclefiaftical Court ordered to deliver ori- 
ginal will to be produced at the hearing, on giving 
fecurity ... 4.85 

Though witncfs to a will i^ not to be found, no im- 
pediment to eftablifhing the will - 589 

In this caufe the heir at law could not be found, but the 
will having been proved per tejless the Court upon 
confideration declared it well proved - 599 

A bankrupt's certificate muft have paffed the Great Seal 
before he can be examined as a witnefs 633 

I . Parol or CollateraL 

Parol evidence refufed, that it was the teflator's inten- 
tion to devife his perfonal eflate exempt^rom debts 23 

Read to rebut an equity for the refulting iruft 236 

JParol evidence read to prove a miftake of a folicitor in 
taking inftrudions for a fettlement - 294 

Parol evidence offered to prove that a particular eflate 
was left out of 9 leafe under an agreement, by the 
joint dire6lion of both parties, refufed, and the bill 
difmiffed - . ., 3^5 

Parol evidence of the declarations of adevifee admitted 
to prove her being only a truftee - 397 

Parol evidence to prove the intention of a party \n exe- 
cuting a deed, reje£led - - 554 

Evidence offered to provei that a tellator who gave a 
legacy to if., his executors, adminiftrators,or affigns, 
]cnew if. to be dead, and meant it for his repreier,- 
tative, rejefted - - 577 

J;XCE;PTI9NS. SzcPraiflce. 

EJCECUTQRS 
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EXECUTORS ana ADMINISTRATORS. 

I Powers and Rights* 

Voluntary bond payable in preference to legacies p3 

Where payment of a fimpie contrad debt, without 
notice of fpeciahies, is held a good adminiilrafion J55 

The teftaior's making of a bond debtor one of his exe- 
cutors, does not exttnguifh the debt - 456 

On a queflion as to leafes renewed by an executrix, 
afier the term had expired, whether for her own 
benefit, or for the benefit of theellate of theteftator, 
and a fecret truft to her executors, they were de- 
clared to refult for the next of kin - 480 

If an executor employs a fulicitor to do bufmefs for 
him in the management of his teftator's affairs, lie 
(hall be allowed what he pays the folicitor for fuch 
bufinefs - - - 587 

When an executrix pledged bonds fpecificaliy be- 
queathed, for a debt contrafied by her on her own 
account, after the death of the teftaior, the pawnees 
ordered to deliver them up for the benefit of the fpe- 
cific legatee - - - 724 

Creditors, or the legal rcprcfcntatives of fuch of them 
as were dead, were ordered to be paid the fum re- 
ported due to them out of the funds in Court, and 
the Accountant General direfled to draw on the 
Bank for the fame. He iifued drafts under provincial 
adminillrations, to pay fuch admin iflrators. The 
Accountant General declining to fign fuch drafts not 
thinking they authorifed it, application was made 
that fuch drafts might be iffued : It flood over for 
confideration, and on renewing the application, the 
Lord Chancellor was decidedly of opinion, that 
fuch adminiflrations did not warrant the payment 746 

^. Remeiiis for ond againjl. • 

Three executors join in a receipt for conformity, think- 
ing it neceiTary, for money, part of the affets, paid to 
one of them^ which be diffipated ; held that the 
others were not liable - - 329 

|f one exocutor poiTefs part of his tefiator's eftate, ^nd 
pays it over to another executor who embezzles it, 

^ tbc 
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EXECUTORS and ADMINISTRATORS continued. 

the former, or in cafe of his deaths his aflets (hall 
make it good ... ^^5 

3. Dijiributlon of InUjIaUs^ eflaie. 

Grandfather not entitled to (hare the inteilate's perfonal 
eftate with the brother - - 146 

4. fVhen ent tiled to the refidue. 

The refidue declared to belong to the next of kin 477 



IINES and RECOVERIES. 

Fine levied pendente lite not to be fet up at the trial of 
anejedtment ... 286 

On a queftion whether a particular eftate nominaiim^ 
not mentioned in a lecoveryj or the deed leading the 
ufcs of it| palled by the recovery ; held it did not 301 



GUARDIAN and WARD. See alfo Infant and Praaice. 

Jjofd Chancellor took the infant from her teftiameataiy 
guardian - - <- 88 

From the mother - - fi. 

Guardian having been appointed by a will not executed 
according to the Statute, the appointment decland to 
be inefiectual ... 294 

The furviving teflamentary guardian declining to ad, 
reference to the Matter, on petition, to approve of a 
proper perfon for guardian^ without a bill 350 

A father having by a will not properly executed ap- 
pointed guardians of his infant children, reference 
to the Matter to approve of a proper perfon for that 
purpofe . m m ^ 527 

Reference 
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GUARDIAN and VTARIi continued. 

Reference to the Mailer to appoint a guardian in the 
room of infant's mother^ who was alfo reftrained 
from giving confent to the infant's marriage 547 

A teftamentary guardian being a bankrupt, a perfon 
appointed to have the care of the ward - 631 

Eflate veiled in truftees hj will, to raife portions and 
maintenance for younger children, but no guardian 
appointed. Application to the Court to appoint 
guardians and to fettle maintenance, and to have the 
coils of the application. No caufe being in Court, 
Lord Chancellor refufed it^ after it's Handing over for 
confideration - - 634 

Statute guardians, are the fame as guardians in foccage ; 
and if a guardian be attainted, the guardianship 
devolves on the Great Seal - - 795 



H 

HEARINGS, Sec Praaia. 
HEIR and ANCESTOR. See alfo AJfets. 
What adnantagii the heir JbaU have. 

The Committee of a lunatic's eilate hath not power, 
by purchalxng real eibte with the favingt, to alter 
the nature of the property ; and lands fo purchafed, 
will be coniideted as perfonal efiate - .16 

Lands purchafed by the guardian of an infant with his 
perfonal eilate, will, in cafe of his death during his 
minority, be conCdered ilili as perfonalty 4j[ 

Timber improperly cut down during infancy, and 
infant dyin£« ihall go as real eilate - 32^ 

Teftatrix devifes her efiates to tnillees to fell to pay 
debts, and devifes the furplus to iive perfons, one 
of whom dies in her life-time; on the queilion, 
whether the Ihare given to th« perfon dying, was 
to be coniidered as land, it was held land, and to 
go to the tefiatrix's heir . . ^a 

On a queilion, on the difpoiition by will of fomeNew 
River Shares, it was agreed, that New River Shares 
were re^l property, ana defccndible to the heir 545 

IDJQTS 
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IDIOTS and LUNATICS. 

The Cummittec of the eflate of a lunatic appoiated 
his guardian^ to an Twer and defend the fuit 233 

A. born deaf and dumb, on her coming of age, applies 
to be put in pofleflion of her property, which on her 
giving fentibie anfwers to queftions in writingi was 
ordered - • — 268 

The defendant becoming impaired in his mind, after the 
decree, had a guardian appointed him, by whom he 
niight produce books, &c. - - 286 

Defendant, a lunatic, ftating that his committee was a 
a plaintiff, reference to the Mailer to appoint defend- 
ant a guardian tf^/r/zm - - 287 

Information at the relation of a lunatic not proper, he 
muft be a party - - 378 

One of the defendants being a lunatic, and the commit- 
tee of his ellate being alfo a lunatic, application 
(hould be made to the Great Seal to appoint a new 
committee of the eflate - - 460 

The Great Seal hath the care of lunatics under a fpecial 
appointment, and afis as a commiffioner - 55a 

Where a party has been found a lunatic under a com- 
mifEon of enquiry, this Court will not interfere 555 

Reference to a Mailer, to fee what was proper to be 
allowed for the maintenance of a perfon of infane 
mind, no commifTion of lunacy having iflued ; or- 
dered after confideration - - 634 

Bill will lie by the Attorney General on behalf of a 
lunatic againft her committees, for an account of, 
and to fecure the lunatic's property - 748 

Where timber was cut down from off a lunatic's eflate, 
becaufe in a pcrifhingilate, and for the benefit of the 
itil, under a reference and order of the Coun ; 
Lord Thurlnv feemed to think upon a queilion be- 
tween the heir and perfonal reprefentative, that under 
fuch circumilances, the money raifed was perfonalty ; 
but recommended a bill to have a folemn judgment 762 

INFANT, 
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INFANT. Sec alfo Guardian and Ward^ and Praaice. 

Where there is any fraud in carrying on, or defending 
the caufe of an infant, he may feek bis fatisfaflion 
againft his guardian, or bring his bill to be relieved 
again ft t lie fraud - - - /3<^ 

Infant ordered to return to the Univerfity - 149 

Cafe of an infant's writing to the Lord Chancellor for 
protedion - - - 166 

Order for placing out an infant apprentice to a parti- 
cular perfon without a reference - 16S 

Infant being arrefted f'o^ neceflaries, an habeas corpus 
granted to bring him into Court, to have a guardian 
afligned - - - 170 

Infants being in contempt for want of an anfwcr, 
brought into Court to have a guardian afligned ; 
their father adigned - - 234 

Partition of an cftate, the legal eftate being in truftees. 

, One of the cejiui que trufls being an infant, the con* 
veyance refpited, until he attained the age of twenty- 
one, and the parties to hold and enjoy in the mean- 
time • . - . 240 

The mortgage money of infant mortgagee within the 
Statute of 7th Anne, ordered to he paid into the 
Bank on his account - • 276 

Infant heir not bound by the admiflion in the deceafed 
heir's anfwer, of the-wiil of the teflator - 545 

Marriage of a ward of Court in Scotland', Validity 
doubted - - - 588 

The father being info! vent, a perfon appointed to have 
the care of his jpfant fon - - 63 X 

A father a bankrupt and feparated from his wife, and 00 
bail to articles of the peace fworn againft him by his 
wife, ordered not to remove the children from the 
fchools at which they were placed, and not to inter- 
fere in their education - V 779 

Infant heir decreed to join in fale of leaCehoId for lives^ 
unlefs he ftiew caufe againft it • Sot 

I. Maintenance of. 
Maintenance allowed an infant out of the produce of 
the refi.Iue of perfonal eftate, bequeathed to him by 
his father, where the will direded the intereft to 

y accumulate, 
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INFANT corainuid. 

accamulatei till he attained twenty-one ; and if he 
died before, the whole given overi and the will was 
iilent as H> maintenance - ' - 310 

Application for an increafe of maintenance, regard 
being had to two childre.n unprovided, denied ; and 
reference to fee whether it was proper to make any 
and what increafe to the allowance for the mainte- 
nance of the inbnts - «- 6q% 

INJUNCTION. SttPraaice,andWaJle. 

Injunfiion to flay a party &om proceeding at law for 
land, where a bill brought by him merely to recover 
the fame land, was depending in Chancery - 1 

Decree at Leghorn allowed to be read as evidence ; and 
this Court would not overrule what was determined 
there ; and injunfiion made perpetual - 48 

Againft tenant in poflefiion not a party from commit* 
tbgwalle . . . 6S 

To ftay proceedings in the Spiritual Court - 74 

Mortgagor reftrained from cutting down timber on the 
mortgaged premifes . - - 75 

To flay proceedings on an indiftment for a trefpafs, 
two bills having been filed to determine the right 84 

To the Spiritual Court to ftay proceedings for payment 
of a legacy ... 98 

Affidavits of plaintiff's right not neceflary, fince de- 
fendant in ftating his own rights, mufl (hew the 
plaintiff's - • - loi 

Threats a fufficient ground for an injundion ib* 

Plaintiff may read the anfwer, to fliew his right, and 
alfo affidavits of the wafle - -- I03 

Party, or his attorney knowing of an injunSion though 
it be not fealed, is guilty ot'a contempt if he proceed 
at law - - 116 

Defendant denying he had committed wafle (ince the fil- 
ing of the bill, no reafon for refufing an injunfiion 128 

Injun£lion granted on filing the bill, to prevent the de- 
fendant from being induced to a living - 146 

When a plea is allowed, on application, an injun£lion 
will be diflblved abfolutely, becaufe it is to be conti- 
dered as a full anfwer • - 148 

Parly 
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INJUNCTION continued. 

VdXtf applying for it^ muft (hew a fpecific right in the 
property^ and that it is in danger - 149 

^Of courfe^ demurrer to the bill Ming overruled 153 

Application for an injunftion to reftrain btti)dins» fo as 
to ftop up lights, not being ancient lights, retufed 163 

To ilay proceedings in the Spiritual Cuurt, or the Ad- 
miralty, myfi be moved fpecially - 0,2^ 

If a defendant's anfwer is reported infufficient, and he 
it ferved with an order to amend the bill, and for him 
to anfwer the amendments and exceptions at the fame 
time, he muft anfwer both before he can apply to 
diifolve the injuodion that had been obtained on the 
original bill ... 255 

Injun£lion to (lay proceedings on a foreign attach- 
ment - • - . 279 

To flay proceedings in the Spiritual Court granted in 
the firft inftance - - 281 

If a plaintiff obtains an injun£lion upon the defendant's 
being in contempt for want of his anfwer, the de- 
fendant is not entitled to an order to diflblve the in- 
jandion, unlefs caufe, barely upon putting in his 
anfwer, but he muft stifo have paid the cofts of the 
contempt . «. . 289 

Order to refer exceptions to anfwer and to procure re- 
port in four days, or the injundion to be diffolved ; 
the report not being obtained, the injun£lion was 
diffolved : afterwards, the exceptions being referred, 
and the anfwer reponed infufficient, the injun^on 
was held to be revived of courfe - - 2QZ 

Injundion granted <m an interlocutory application 314 

On affidavit of the danger of lofmg a fum of money, 
recovered on a verdid againft the plaintiff inequity, 
who had obtained an injun£lion ; he was ordered to 
pay the money into Court by a day fixed, or the in- 
junftion to be diffolved * - - 352 

To reftrdin a huiband from proceeding in the Spiritual 
Court for the wife's legacy, the hufl>and having made 
no fettlement on her - - 373 

The defendant, be'bre he had prayed time to anfwer, or 
was in contempt, was reftrained from felling dia- 
monds, to which, the plaintifif^ by his bill claimed a ' 
title - - - - 387 

An 
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An iflue* /ievi/avit veJnon^ direfied to be tried at Bar : 
A verdict by a fpecial jury, in favour of the will. 
Upon hearing the caufe on the equity referved* thfe 
will was decreed to be eftabliOied^ and the trufls to be 
executed, and which were executed accordingly. 
Afterwards, the teftator's heir at law died, having by 
his will devifed the refidue of his real eflate to one 
. of the defendants, his fecond fon, he having brought 
an eje3ment^ a perpetual injundion was decreed 3S8 

Application on behalf of an infant plaintiff, to reftrain 
executor from receiving the aflets, refufed, and the 
prochein aw.f ordered to pay the cofls - 395 

On injunfiion to flay the printing of a book, reference 
to fee if the books publiOied by the plaintiff and de- 
fendant were the fame, or not - - 429 

Injun3ion granted to fiay cutting down fapplins, wa- 
vers, and fruit trees - - 431 

Injunflion to prevent transfer of flocks, not granted 
till after the defendant's appearance, or being in con- 
tempt, and upon notice - - 44a 

Injunfiion under fpecial circumflance to flay the work- 
ing of coal mines, after the Seals fubfequent to Tri- 
nity Terra were over - - 455 

The origin of the jurifdiflion of this Court, in regard 
to injun6lions, and to what extent - ih. 

Attaching and receiving money levied by the Iberiff^ 
though levied before the bill was filed, a breach of the 
injun£lion ; dlUer^ had the (heriff paid it voluntarily 549 

Injunctions to flay proceedings at law on bonds, the 
confideration being a place procured about the per*^ 
fon of the King - - - 581 

Injun3ion for wafle denied, becaufe plaintiff's right 
doubtful - - - 599 

Againft cutting down trees planted for ornament, or 
any timber, except, at feafonable times, and in an 
huibandlike manner - - 600 

Order in nature of an injunQion to flay wafle, granted, 
on petition, at the Lord Chancellor's houfe - 645 

Bill for an injundion to ft^y the infringement of a pa- 
tent right ; demurrer, that the plaintiff bad not efta- 
blifhed his right at law, overruled - 647 

One 
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One tenant in common not entitled to injunQion to 
reftrain anorfaer tenant in common from cutting 
down timber - - - 667 

A defendant not having, or claiming any right, cuti 
down timber on the eftate, being a mere trefpafler^ 
and having committed an ad for which an aClioni 
would lie againft him, the Court would not grant 
an injundion to (lay wafie - - 670 

An anfwer referred for fcandal and impertinence> not 
caafe for continuing an injun6lion - 672 

A lord of a manor hath no right to a common ; he 
hath a right to the foil, to dig, to plant upon, and 
to do every thing authorifed by the ftatute oi Mer-^ 
ton - - - - 677 

Granted, until a party abroad (hould put in his anfwer 691 

InjunBion granted to ftay a legatee from proceeding in 
the Spiritual Court for a legacy, uniil the hearing of 
the caufe - - - 759 

A fpecial injundlion diflblved upon original motion 793 

Copy of an injunfiion ferved, and the original (hewn, 
uifficient fervice - - - 797 

INTEREST of MONEY. 

Simple contract creditors not entitled to intereft from 
the confirmation of the report (lacing the amount of 
the teftator*8 debts ... I ^p 

Arrears of annuity, and (imple contrail debts, though 
liquidated by the report, do not carry intereft Z78 

Creditors by bond entitled to intereft only to the extent 
of the penalty ; creditors by note, though not on de*- 
mand, or on a day certain, or on coutrad to pay 
intereft, to have intereft, anJ to be confidered as cre- 
ditors by fpecialty: Creditors by book debts not 
allowed intereft - * . ^05 

Unlefs intereft be referved by the decree, the Court 
cannot give it ; but the caufe was reheard merely 
to introduce a refervation of iptcfreft • 370 

Bond creditors not to have intereft beyond the penal- 
ties of their bonds - 408 & 514 

Intereft refufed on th«b(ilanre ofa mutual account, and 
held to be a ixmple contraS debt - 428 

Vol. I. jH Intereft 
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Intereft to be computed on the fuin reported due to the 
plaintifT, not confining it to the principal - 444 

IntcrelT refu fed on arrears of annuities i though intereft 
were rcfcrved by ihc decree - - a78 

Intereft direded to be computed on the arrears of an 
annuity from the tinoe of filing the bill \ till which, 
time, the non-payment was attributed to the neglc£l 
of the annuitant, in not ufing means to enforce pay- 
ment, the fund being cffc^iive - 643 

INTERROGATORIES. Sec Prmaice. 

JOiNT TENANTS and TENANTS IN COMMON. 

See alfo Partition, 

I give to my two fiflers, A. and £., the refidue of my 
perfonal eflate, held to be a joint tenancy ^ - 392 

If t^o perfons, being joint tenants af the fame inftant, 
perUh by one biow^ the eflate will remain as it 
vr^s - - - 633 

JURISDICTION. 

The claim of the Univerfity of Oxford, of a fuit in this 
Court, allowed - - - 139 

A prohibition iifiies of courfe upon a proper affidavit, 
but the defendant muft plead before be applies for a 
prohibition - - - 3^6 

The queftion in the caufe being between perfons in 
their ecclefiaftical capacity, this Court would not in«* 
terfere, but left it to the eccleriaOical Coun, as being 
the proper Court to determine it - 457 

On a bill to fettle the boundaries of two parifhes ; tlie 
mnter held tobe at law - - 550 

This Coun hath given diredion to compel the pay- 
ment of tithes, for houfcs fituate in the City of Lon^ 
don - - • - Tiy 
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LEGACY* 

I. Adeenud. 

Mortgages and other fecUrities being devifed to Pembroh 
Haliy Cambridge y fomc of which haidi been called [n by the ' 
teilaton and oihers psid voluntarily, and laid out by 
the teliator ; the money To called in and paid, declar- 
ed to belong to the College, with int^reit, from one 
year from the teftator*s death, at 4 per centk - 42a 

a. Vefled^ 6r Contingent. 

Legacy on condition of marrying with confent ; the 
condition held to be a condition fubrequent, and the 
legacy payable to the hulband ; but the wife being 
dead, the Mafter to fee if the huiband had made any 
provifion for her - 391. And fee 7li 

Legacies to be paid at twenty-one or marriage to in* 
tants, two ol whom did not attain twenty-one br 
roarry ; if the perfonal eftate had been fufficient, 
(which was not the cafe), it was contended that the 
legacy would have veiled ; slnd therefore it was pro- 
pofed, to throw another leg«(cy on the real eftate, in 
order to leave a fufficient p^rfot^a! fund ! Bi:t the 
Court refufed fo to do, an! declared that the repre- 
sentatives of the deceafed legatees werd not entitled 
to have their legacies raifed out of the resll eftate 43d 

On the point, whether legacies were a' charge created, 
and whether Veiled and tranfmiflibie i - See 444 

' ^. Limitation of. 

Whether a limitatioh in a will was a perpetuity ? See 43! 

4. HoU) conflruid. 

A bequeft to relations means fuch perfons as would be 

entitled under the (latute of difiributions - ^ 

Bank annuities, dirc61ed by the will to be pUrchafed out 
»f j>^rfonal efiatc, to be confidercd as pecuniary legacies 324 
3 H a Legic/ 
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Legacy given to children of if ., lawfully begotten, or 
to be begotten, doet not extend to children born af- 
ter the death of the teftator - • 34^ 

Queftion, whether plate, china, and linen were com- 
pnfed in a bequeft of houfliold furniture ? - 35]^ 

Poor relations in a will, mean the next of kin accord- 
ing to the fiatute ... 380 

J. Pitftncnt ofi 

Legacy payable before twenty-one, ordered to be paid 
out of the monies in the caufe, in the name of the 
Accountant General, before the legatee attained 
that age - - - 381 

If legacies to infants at twenty-one be placed out in 
annuities, and thofe annuities (ink in point of value ; 
infants not bound to accept thofe annuities in full 
fatisfa£lion of their legacies - - 578 

If a fum of money be paid into the Bank, to anfwer a 
contingent legacy, and laid out in Bank annuities, 
the legatee is eutitled to the benefit of their rifing 746 

6. Howfecured. 

Legacies to be paid at twenty-one ; if the infants die 
U^fore, to the executor, who is iappointed refiduary 
legatee. The Court will not order the legacies to 
be raifed, arid fecured - - 70 

Legacies to infants at twenty-one, the Court would 
not order them to be fecured. ^//. - ^%o 

A legacy to be paid at the end of ten years ; the exe- 
cutor to give fecurity to pay it at the end of ten 
years,, or to pay it into the Bank, to be placed out ; 
and he to have the intereil till the end of the ten 
years, and the plaintiff to apply lor it - 56S 

Legatee entitled to a legacy at twenty-one, with inte- 
refl in the mean time Ihall have raifed it and fecured 585 

7. InUreftof. 

Intereft at five ptr cent* decreed on a legacy for mourn- 
ing under fpecial circumflances - 1x7 

8. (AimuMve. 
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8. Cumukiivi* 

Unequal leffaciet to executors, the icfidue of the tella- 
tor's perfonal eftate being undifpofed of, held they 
were entitled to fuch refidiie \ the giving to chein of 
unequal legacies, manifefting that it was tne intention 
of the tefiator that one fliould have more than the other $05 

9* Abatemintj $r rrfunding of* 

Legatee decreed to refund, the affett proving deficient 33 
Legacies and annuities out of perfonal eftate, decreed to 
abate in proportion - - 570 

10. Qiarged on Land. 

Legacy charged upon land, payable at a certain time ; 
the legatee dies before that time ; but being charged, 
and the eftate devifed fubjefl to that charge, the de- 
vifee muft take it cufA crnre^ and the legacy (hall be 
raifed - • - 529 

Eftate given to the teftator's wife for life, and, after her 
death, to her fon and his heirs, charged with a lega- 
cy : the legatee furvived the tefiator, but died in the 
life-time of the wife ; the legacy held to have vefted, 
and to be charged on the eftate - 53 1 

A devife of lands in fee to B. after the death or marriage 
of the teftator's widow, provided that B. pays 400 /• 
to C. after the death or marriage of the widow. C. 
furvives the teftator* but dies in the life-time of the 
widow : the lc;gacy doth not Cuk - 551 

LIEN. 

A confignee parting with the goods CQnfigned, parts 
with his lien oii them - - 269 

If the vendor of an eOate take the purchafer's bond as a 
fecurity for the purchafe money, and the purchafer 
become infolventy the vendor hath no lien on the 
eftate for the confideration money, b^t muft abide 
by his fecurity - - - . 485 

LIMITATIONS of SUITS anJ DEMANDS. 

A will direding debts to be paid, takes the cafe out of 
the flatute ol limitations - ^- 48 

" 3 H 3 A debt 
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A debt within the fiatute of limitations takes out of 
tlie ftatuie hy words in an aafwer ^^ 16.^ 

I.UNATICS. 9€tl£€ff. 



M 

MARRIAGE SETTLEMENT- 

1. fThfti ami b9W enf^rai* 

Bond for perfonpance of a promife to m^ke a fettlement 
having hcen cancelled by the obligor, be was ordered 
to fectie lands agrees^bly to the bond - j 

2. When it JhaU purfue the Articles^ when the Intent, 

A fetdement under articles deviating from them, fcl 
fight) and nlade to igree with tne articles, and what 
the eftate was damnified, by the tenant for life oot 
upholding it as he ought, declared to be a fpecialty 
debt, and to be anfwered out of bis afiet^ - 315 

Settlement fet afide, as being contrary to articles, and 
a new fettlement to be executed agreeably to the 
articles - - - 513 

MISTAKE.- Sec Equity %ndPraaice. 

MORTGAGE. 

A man borrows money, and pledges the title deeds of his 
eilates, and promi fes to execute a mortgage, but doth 
not, and becomes a bankrupt ; his aflignees were or« 
dered to pay what was due, and if they did not, to 
convey the eflate to the plaintiff in fee * 759 

%. Foreclofure of. 

Will eflablifhed on a bill by the heir at Uw, the equity 
of redemption being in the plaintiff, and feme of the 
defendants. In default of redeeming, the bill was to ' 

^ he 
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be difmiireJ, as to the defendaot ; the mortgagee and 
other detendants were to ftand foreclofed - 249 

For foreclofure of copyhold premifcs - Sc6 344 

A mortgagee may fue at law on tlie bond^ aFter a decree 
of forecloDare - 551. Sed vid. 7S5 

Application to ferve two pcrfons, named by a mortga- 
gor for that purpofe in an indorfement on the mort- 
gage, with a fubpoena to appear to a bill filed bythe 
mortgagee againii the mortgagor to foreclofe, thp 
mortgagor having been out oF the kingdom fo long 
as not to come within the aft of 5 Geo. 2. to render 
proccfs effeftual againft perfons who abfcond.— ThjK 
motion denied - - - 579 

A mortgagee, after he hath foreclofed the mortgage, 
cannot bring an adion on his bond, or the covenant 
in the mortgaje, until the eftate haih been ^'airly fold, 
and it is feen whether thepur^hafe money is deficient ; 
for until it is foli, the eftate remains a pledge, and 
non confiaty but it may be ample y- 785 
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NE EXEAT REGNO- 

A writ of »^ exeat regno againft a feme covert, the ad* 
miniftratrix of her late hufband, who had come to 
E'f gland to get in his property - - 30 

Not to ilfue, unlefs on an equitable demand %% 8c 154. S. P* 
After decree again II defendant for the fame m.jtter ^s 
the writ ifTued, the furcrics were ordered to be dif- 
charged, and the bond, as to them, cancelled pj 

Such writ fhall not be difcharged on the piicting in of 
the anfwer, wIktc there appear ihings which the de- 
fendant will be decreed to do at the hca.ing - 98 
A writ of ne exeat tegno afjJiinA a feme covert executrix X07 
Alter anfwer, writ difcharged on dc!cndant*$ giving 
. fecurity to abide tiie eveiii of the cauie - 1 15 

The defendaur, a creditor of the bankrupt, having arr 
refted and received part of bankrupt's effecls in Scot* 
landy a writ oi ne exeat regno gia»»reddgiuiil him 119 

Againft hufband going abn)ad lo avoid pa)ing aliinonv 14^ 
3H 4 Granted 
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Granted on a party's threatening to go abroad 3I0 

Where granted, where the plaintiff's demand arofeun- 
der an agreement - * 497 

Where not - - - it. 

Where the demand is legal, this Court will not grant a 
writ of tie ixiat regno - - 503 

A writ of ne exeat regno, to prevent the defendant's 
going to Scotland - - • 53 J 

Amdavit fwom in Ireland before a Mafler to ground a 
writ of ne exeat regno^ admitted, after doubt and 
conference with judges - 592, et vid. 90 

Refufed, on a judgment againft two perfons, one 
threatening to go abroad • • 6c^ 

Ir is not neceffary in an Affidavit, on which to nound 
a writ of ne exeat regna^ to fwear the plaintiff is in 
danger or lofing his ddmand by the defendant's leav* 
ing the kingdom ; it being a ftrong implication, he 
doth it with a view to avoid the demand on which a 
fuit has been commenced - • S^t 

If the (heriff rakes a bail bond on a writ of ne exeat 
regno, the Court hath nothing to do with profecuting 
the bond .... 688 

A writ of me exeat regno iflued againft the defendant, 
whofe place of refidence was at Port Mahon, with 
whom the plaintiff's teftator was in partnerihip» and 
to be in 2000/., the amount of what he believed the 
defendant to be indebted on a balance of accounts 786 

NOTICE. 

Derivative mortgagee not affeftcd by a fctilcmeniVs com- 
ing to his hands, if the mortgagee from whom he 
took his mortgage had not notice * 671 

OBLIGATIONS, and other Securities. 

Executor had become bound with the teftator in a bond 
for another perfon, allowed to rtiain the whole of 
what was due on the bond * . 460 

ORDERS. See Pra£lice. 

PARTITION. 
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PARTITION. See Jmid Tftumts and Tenann in Common. 

Tenants in common of a copyhold ; this Court has no 
jurifdiftion to grant them a commiflion of partition 299 

Commtflion of partition direOcd to divide the ellate in 
moieties, between plaintiff and defendant - 325 

Partition of a manor decreed - • ^48 

Co-parceners feifed of an advowfon. Bill for a parti- 
tion ; the mode by preienting alternately - 6$% 

PAUPER. See Praaia. 

PLEA. See Pleading. 

PLEADING. Sec aMb PraSiice. 

I. Partiit. 

Caufe ordered to ft and over, to make perfons fuppofed 
to have an interefl, parties, who afterwards, on the 
further hearing, appeared not to have any • ^8 

Supplemental bill allowed for the purpofe of adding a 
party - - - • g5 

Where the firft tenant in tail is a party^ not neceffaiy 
to make the other remainder-men parties - 427 

Though a party be named in a bill as a defendant, un- 
ie& procefs be prayed againft him, an obje£lion at 
the hearing, that he is not a party, will be allowed 707 

On a bill againft an executor to be paid a bond debt, 
a furety with the tefiator held to be a neceflary party 738 

Pdrties appeared to be wanrmg : It was ordered to fland 
over, with liberty for the plaintiff to file a fupple- 
mental bilij merely to add parties « 799 

t. Bill. 

Bill by huftand againft his wife, and another retained, 
St containing a charge, that the other defendant had 
placed the property (the fubjed of the bill) out in 
truft for the wife - - 90 

Bill for an iffue to try a right to a manor^ difmiffed 442 

The 
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The charge by the bill oF fraud too general - 489 

Demurrer to Bill for difcovery and relief, charging 
fraud, over-ruled ; the bill being for relief agiinft 
fraud, the defendant muft anfwer - 533 

The diflin^ipn b^tw^en a bill of review, and a fupplc- 
roental bill in nature of a bill of review - "612 

Demurrer will not lie to a bill for being multifarious 6*77 

3. Anfwer. 

Admiflion of affets by defendant's anfwer : he was held 
to it - - 573. Sed vid. 35 

4* Dimurrer. 

To bill of revivor for not charging that plaintiff hatb 
proved her hufband's will - - jg 

To a bill for relief as to a policy of infurance, for that 
a trufiee would not confent to have his name ufed 45 

Demurrer to bill for relief againft an order ot the com* 
roiflioners of fcwers, over-ruled - '49 

Demurrer to bill, only praying a commiflion to enable 
plaintiff to go to law, over-rried - - (J^ 

To a bill to perpetuate the tcfiimony of witneffes, for 
that the plaintiffs have not afcertained their title at 
law, and had not proper parties to the bill : allowed 97 

Demurrer to a bill for difcovery of aflets, to fatisfy an 
execufion taken out againft defendant, after a judg- 
ment at law, over-ruled - - 575 

Objeflion that a demurrer would not lieto a bill merely 
for a difcovery to enable the plaintiff to go to law^ 
where the plaintiff had nut brotghi his a£lion at law, 
but held it would - - 6^% 

Demurrer to a bill> pr^yi'^g a difcovery and relief, 
allowed - - - <563 

Demurrer will lie to 9 bill making the difcovery ancil- 
lary to the relief ? - - 697 

5. PUa. 

Plea of ftatt]te of fraud, to 9 bill for performance of an 
agreement by parol, Lut which the bill cbari^ed 'wa$ 

to 
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to be put into writing ; the defendant ordered to an- 
fwcr on thai charge - - -14 

If a defendant plead the ftatute of frauds to a bill for 
a fpecific performance, he muft by anfwer deny the 
agreement ; for if ht admit it, he takes it out of the 
fiatutc - - - 3j^ 

Plea of the ftatute of frauds to a bill to have the benefit 
of a purchafc made by the defendant, who was em- 
ployed iorthe purpofe, but who took the convey- 
ance to him 'elf - - - 44 

Plea to the whole of an amended bill, after anfwer to 
the firft bill - - ^ ib. 

Decree ot foreclofure pleaded in bar to a bill to redeem^ 

^ and allowed - - - 65 

Allowed as to relief, over-ruled as to the difcovery 95 

Plea to the jurildidion muft point our where the matter 
ought to he deiermincd - - 129 

As to the account prayed of the perfooal efiate> allowed; 
as to the real eftate, over-ruled - 249 

Queflion refpcfting a double plea to difcovery and re- 
lief againfl a degree, and account taken in another 
Court - - - ^8j 

Plea to a bill of revivor, filed in 178 1, to profecule a 
decree in 1752, and which had flept from that time, 
over-ruled, as not being proper ; but faid by Lord 
Chancellor to be fuch a cafe as the Court would not, 
on hearing the caufe, order to be earned on (Xpi 

In pleading a former fuit, it is neceflary to aver that 
the prefent and tlie former fuit arc for the fame matter 61 1 

Plea of a fa£l in bar to a bill of difcovery doth not lie, 
as it would be tr^'ing tlie bar in equity, which is 
more proper to be tried at law : The cafe re-argued, 
and the decifion confirmed - - 651 

Negative plea, the plaintiff flating himfclf (o be heir 
at law, for a difcovery of title deeds, Sec, that the 
plaint if! was not heir at law, over-ruled 657 

(5, Scandal and Impertincnct, 

Exceptions to report for not flating the hill to be im- 
pertinent, without fpecifying in what particulars, 
allowed - - - 81 

When 
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Wben a deCrodant hath obtained an order for time to 
anfwer* he cannot refer ihe bill for impertinence ; 
but fcandal may be referred at any time - 173 

POWER. 

A defeOive execntion of a power decreed - 165 

PRACTICE. Sec alfo PUading. 

I. Aiaiemmt and Revivor. 

Plaintiff may revive when the time for anfwering is oat, 
but the defendant is debarred from making bis de- 
fence - - - " '3 

Demurrer to a bill of revivor for cofls only, which 
were taxed, albwed, becaufe the decree was not 
enrolled • - - i^ 

Anfwer to bill of revivor - - ao 

Decree not being drawn, fuit abates by the death of 
a pany : the iuit muft be revived befoie the decree 
can be paffed - - . . %^ 

Suit revived by fcin faeias^ and cofk of a plaintiff, 
who had married unce the decree, ordered to be 
taxed - * - - 4^ 

Cofls taxed become a judgment .debt, and though per- 
fonal, do not drop with the party : but the fuit may 
be revived for the cofis only - - 6a 

If the fuit abates, and the defendant (though a defend- 
ant in the original caufe) abfconds to avoid being 
ferved, the flat, of 5 ije9. 2. muft be purfued, as if 
he had been a new defendant - 63 

The plaintiff in a revived fuit may revive the original 
bill in the fame manner as the original plaintiff might, 
ha:l he been living - - 98 

Sequeflration againlt a defendant on mcfne procefs 
aba'es on the death of the plaintiff, but is revived 
wiih the fuit - - - 1^2 

Bill for difcover)' ; fuit abated after anfwer ; not to^ be 
rcvivti - - - 133 

Origiudl 
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Original bill being abated by intermarriage of the plain- 
tiff* and not being revived until after a crofs bill is 
filed, lofcs its priority - - 260 

If a plaintiff file a bill to revive after a decree* and 
negledl to revive ; on the time for the defendant's 
anfwerlng being out, the defendant allowed to re- 
vive, and carry on the decree under the plaintiff's 
bill . - - - 283 

A perpetual injun£lion having been decreed, it is not 
neceffary, upon an abatement, to file a bill of revivor 
merely to keep on foot the injun&ion 35 1 & 47 1 • S. P« 

Application to revive in a month, ortodifmifs thebill 
againft the furviving defendant, publication having 
paffedy denied upon confideration - 518 

Plea to a bill of revivor merely for cofts, the cofts 
having been taxed* overruled - 649 

2. Affidavit. 

Affidavits read in fupport of injun£lion - 64 

May be filed before the return of an attachment 76 

Before a Mafier Extraordinary in Ireland^ read in this 

Court . - ' 90 8c 502 

Affidavit referred for fcandal - - ri2 

Affidavit referred for impertinence - 1 13 

Motions for prohibitions to be grounded on affidavit 143 
Order that an affidavit (bould be fworn before a notary 

^\A>ViC zt AmJIerdam - - 150 

Affidavit in one caufe* that defendant could not be 
found, not fufiicient for an order to ferve the clerk 
in Court in another caufe, though between the 
fame parties - -> ib. 

On motion on behalf of the defendant, that his bail 
might juftify, after being fworn, and examined : His 
Lordlhip allowed of one, and difapproved the 
other - - - - 484 

Affidavit read in fupport of an injunQion |o fiay wafle 673 
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3. Amendment, 

Liberty given to amend an anfwer, To as to explain an 
admiuion therein of aflets - 35, Scdvid. 573. 

An executor not a party introduced into the decree as 
a party, and ordered to account - 37 

Inrolmeni of a decree amended - - 58 

Three pounds additional cods for long amendments of 
a bill - - : . i*. 

A miftake in a report made in 1772, and enrolled, or- 
dered to be amended, and the docqueting of the en^ 
rolment to be altered accordingly - 59 

Bill cannot be amended, after demurrer to the whole 
bill has been allowed ,> - > 67 

Original bill is to be firft anfwcred, but if after a crofs 
bill filed, the plaintiff in the original bill amend it 
in matters materidi, he lofcs his priority - 8i 

Anfwer allowed to be amend' H, by adding fafls 84 

Bill amended, and the plaintiH' amends the defendant's 
copy of the bill ; no occafion to ferve the defendant 
with a fcbpoena to anfwer the amendment, to put the 
matter in iffue ^ - - 108 

Order f^^-r the plaintiff to amend his bill, amending die 
defendant's copy, which plaintiff did accordingly 1 13 

Direfliorts given on the amendment - /A 

Application to amend miftake in a bond of fubmiflion 
to an award - - - 133 

Plaintiflf, after filing his bill, filed an amended bill 
without an order ; defendant appeared to both bills ; 
liberty given to the plaintiff to amend his bill on 
terms - - * - 234 

Anfwer amended, defendant having difcovered his title 
aftier it was put in - - 285 

If an anfwer be reported infufEcient, and the plaintiff 
obtain an order to an) end, and that the defendant 
may anfwer the amendments, and exceptioiis at the 
fame time, unlefs he ferve the^order before the de- 
fendant anfwersi the defendant may anfwer the ex- 
ceptions only - - - 29(5 

Application by a plaintiff to have his name (truck put 
of the bill, for that it was inferted without his know- 
ledge, rcfufed ; but he was ordered to be indemni- 
fied bv the folicitor - « 3SO 

. " BiU 
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Bill amended after plea Tel down, on payment of aoi. 
cofls^ and 5 /. for the plea • - 358 

Amending a bill after a plea is not allowing the plea. 
If after an injun£lion the plaintiff amend his bill, the 
amendments cannot be ufed in fupport of the injanc<* 
tion - - - - 441 

Motion to amend a bill by Ariking out a party, and 
making him a' defendant, after bill difmiffed : The 
Court gave the plaintiff leave to amend, paying all 
cofls -. . . - 456 

Bill having been amended,, cannot be taken pro confeffi 
as to the matter of the amendment - 473 

Liberty given to the defendant to amend his anfwer, by 
ftriking out the admiflion of the plaintiff's pedigree 
after publication - - "4^5 

At the hearing, the caufe went off for want of parties, 
with liberty for the plaintiff to amend ; he was or- 
dered to do fo by a given time, or the bill to be dif- 
miffed - - - 498 

An injun£lion doth not drop of courfe, on the plain- 
tiff's amending his bill . - - 536 

Depofitions of a witnefs amended - 677 

The name of a plaintiff cannot be (truck out of the bill, 
in order that he may be examined as a witnefs 735 

4. Anfwer^ and herein of CommiJJions^ Exceptions , and 
Replications. 

Defendant and his folicitor fined for a fcandalous anfwer 16 
Commiffion executed on the day it was returnable 21 

Amendment of exceptions . . 22 

Liberty given to take an anfwer off the file, and to put . 

in a new anfwer, upon a difcovery that defendant at 

the time was ignorant of his intereft - ^q 

Plaintiff cannot take exceptions to anfwer, and alfo ferve 

defendant wiih a fubpoena to make a better 40 

Cofts of an anfwer reported fuflBcient, which, on except 

tions to the report, is held infufficicnt - 82 

Exceptant ordered to pay cofls of frivolous exceptions 1 10 
A feme covert having obtained an order to anfwer fepa- 

rately, will be held to it • .. jog 

5* Anfwer 
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Anfwer taken off the file, the Fame rerpefling the baf'- 
tering for boroughs •* • 224 

Exceptions to a joint anfwer of two defendants, one of 
whom dies ; exceptions referred, as to the anfwer of 
the furvivor only - - 255 

IF a plaintiff replieSi defendant may rejoin gratify and 
give rule to produce witneiTes - 349 

Where a bill is for a difcovery and relief, and the de- 
fendant anfwers to the relief, and pleads to the difco- 
very, it is not neceHary the plea (hould be argued be- 
fore the plaintiff can except to the anfwer 496 

Exceptions lie to the certificates of commiflioners in 
commiflions of partition, which certificates are con- 
firmed, as reports are - - 533 

Motion to rei'er it to the Mailer to fee whether the an- 
fwers put in to three former amended bills were not 
fufficient "anfwers to a fourth amended bill : refufed 582 

If a defendant pleads <o relief, and anfwers as to the 
difcovery fought by the bill, it is regular to except to 
the anfwer before the plea is argued - 60Z 

IF defendants anfwer feparately, exceptions muil be 
taken to each anfwer - - 609 

Anfwer, though faid to be falfe, muft be taken to be 
tnie, until there be proof to the contrary 734 

Liberty given after replication to amend bill, without 
withdrawing replication by charging one of the de- 
fendants, as the adminiilrator of 7. S., which was in 
effefl adding a party - 768 

5. Appearance. 

The defendant had left the kingdom two years precede 
ing the filing of the bill : Upon an affulavit, that the 
defendant continued abroad, as plaintiff believed, to 
elude jufticc, the defendant ordered to appear under 
the 5th Geo. 2. . . • 40c 

Decree made, eftablifhing a will ; fome of the refiduary 
legatees, though abroad, apply to have the benefit of 
the decree, and fubmitang to be bound by it ; ord^- 
ed, that they might enter their appearance by their 
clerks in Court, and that they Ihould have the like 

benefit 
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benefit of the decree, as if thtfy had put iti an smrwer^ 
and bad appeared at the hearing oFtbe caufe 686 

Application tbi- an order todire£l the Attorney General, 
asfuch, to appear to the bill-^refured ^ 729 

6. Award* 

Sobmifllon bond under the ftatute of 9 and 10 W. 3. 
not to be made an order of Court alter tlie award la 
made - - * - 66 

Exceptions to an award under an order of reference to 
an arbitrator - - -^ 454 

There is no Way of getting rid of an award in this 
Couit, but by bill - - 474 

Exceptions will lie to an award of a referee under a 
decree, if only ad cbmputamlum t but not if to all 
ipattcrs in difference - - 640 

^. Bill. 

Brought by one platntifF without his confent : his name 
ftruck out - - ' - 33 

Demurrer to a bill to examine witneffes to perpetuate 
their teftimony, for that the plaintiff bad not elU- 
blifhed his right at law» overruled - 5^ 

Bill taken off the file^ not being figned by counfel 68 

Bill having been taken pro eonfeffi under the ad, the 
defendant allowed to put in his anfwer, and bring on 
the caufe to be heard, on terms '^ 70 

Statute of 5th Geo. 2. to render procefs effedual^ &c. 
extends to bills of revivor - - 13 j 

Depofit on a fupp]<rmenral bill in nature of a bill of re- 
view made nunc pro tunc - * 333 

Although a caufe be brought to a hearing, and an iffue 
directed, till the iffue is tried, and there hath been a 
determination, let the caufe be in what ilage it mayi 
the plaintiff may, upon motion^ difmifs his bill, upon 
payment ot cofts - - a8o 

Supplemental bill decreed to be taken pro eonfeffi 293 

Bill of revivor taken pro confejfo - 300 

Bill decreed to be taken pro confejfo upon a fequeftra- 
tion, for want of a better anl'wer^ the firft having, 
on exceptions to part of it, been reported infufEcient 316 
Vol. I. 3 1 Bill 



8so I: N D E X. 

Page 
PRACTICE continued. 

Bill retained, inordex that the plaiutiff might mdifl the 
. defendant for perjury - - 484 

BUI of two pUmtiffs, difmifTed as to one of ibem 513 

Heir at law, not being the fole plaintifT, brings a bill 
to ellablifli tbe will; the Court declared it well 
proved, and eflablifhed the faine - 520 

Error difcovered, after report conErmed ; ground for 
bill of review - - - 570 

In [764 the plaintiff filed a bill to perpetuate the tefti* 
noony of witnefles, and examined them, but pro- 
ceeded no fiinber: on the death of a witucfs, which 
happened in 17779 the plaintiff applied in this caufc, 
to publilh the depofirions: held lie had precluded 
himfclf - - . 685 

8. • DiJmiJIkn and Rtiainer. 

Original bill difmifled for want of profecution, after 
the plaintiff had become a bankrupt, his afligoees * 
negleding to revive - - 348 

Bill difmiffed againft defendant, though he made de- 
fault at the hearing - - 6yi 

Bill difmiffed with full coils, though the plaintiff had 
not replied, under an order of Court by Lord Hard^ 
wide for that purpofe - - 646 

The "bill retained for twelve months, with liberty for 
the plaintiff to bring an a£lion, and to proceed to 
trial ; and in default, the bill to be^ difmiffed with 
cofis. The plaintiff did not proceed according to the 
liberty given to him ; and thereupon the defendant 
moved to difmifs the bill : Held to be improper, not 
belns fucb a judgment as could be pleaded; and the 
caiile orderea to be fet 4own for further direfiions 654 

A plaintiff becomes a bankrupt: The bill cannot be dif- 
miffed for want of profecution, Oiould his aff^nees 
not thifik proper to file a bill in nature of a bill of 
revivor - . - 738 

9. Contempts and Procefs of Contempt. 

Commiffioners on a commiffion of rebelHon have it ia 
their difcretion to take bail of a perfon for not per- 
forming a decree - - 7 

Sequeibation 
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Scqueflratioa - * -^ 3 c 

Contempt towards comroiflionert of charitable ufe% pn- 
niQiable by t he G reat Seal • 61 

Seijcant at Arms ordered to gp — 68 

Habeas Corpus direaed to High Bailiffof Weft Riding of 
Tori/hire^ to bripg defendant into Court, to anrwer 
his contempt; ater receiving fuch writ, the High 
Bailiff difharges defendant under an inrolvent a£t : 
High Baihff guilty of a contempt - 89 

Pefenciant ordered to be committed for a contempt un«. 
lefs cauffy on perfonal notice - ~ 9' 

Reference to fee if particular perfons were guilty of 
a contempt - - - J 16 

Where fequeftration a$ to real efiate was difcharged, 
but not as to perfonal trfiate - - lo5 

Sequeftrators ordered to fell a leafehold eftare 107 

Goods fequeitered being infufficient to anfwer a duty 
decreed, the Serjeant at Arms revived * I3# 

The defendant is in cufiody for his contempt, in not 
patting a better anfwer; having put in an anfwer, 
he applied to be difchargcd, which was ordered ; no 
exception having been taken to the fecond anfwer 13 j 

Sequcflration made out following the title of the or- 
der for the Serjeant at Arms, and the commiiBotr^ 
of rebellion, the titles of which were miftaken ; the 
roiftake ordered to be re£lified - 135 

Procefs of contempt flayed againft the huiband, for 
want of the wife's anfvlrer, (he having left hl.n 143 

A prifoner in the MarQialfea for debt being ordered 
to fland committed for marrying a ward of the Court, 
an haieas corpus cam caujis iff ued» direded to the Mar- 
ihal to biing him to the bar of the Court - 160 

Matter having made his report of what was due from 
tenant for rent, on aflEdavit of fervice of the report, 
and of demand, and non-payment of the rent : tenant 
ordered to ftand committed - - 183 

Defendant in contempt, and being arrefted^ gives his bail 
bond, and puts in a plea, the plea is diicharged for 

. inegulairity - - - 234 

A paity to a fuit in contempt and in cuftody, muft be 
turned over to the prifon of the Fleet before a fe- 
qoeilrftion can iffuc againft him - 260 

3 1 2 Serjeant 
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Serjeant at Arms direded to go againft the defendant 
lor want of his anfweri on petition, he having con- 
fented the Serjeant at Arms (hould go, in cafe he did 
notanfwer — - - ^g^ 

Defendant in contempt for not producing deeds ; fo- 
queftration againft him - * - 325 

Commitment for breach of franchife - 334 

The executing of a fequefiration on mefne procefs held 
to be improper, and though the bill were decreed to 
be taken pro confeffo^ and the fequeftraton decreed to 
account; cofls were referved generally - 335 

Sequeflration being executed on a bill decrfed to be 
x^ktn pro'confejpj, held to be improper - 354 

When defendant is in contempt for want of his anfwer, 
and puts in an anfwer, which \% reported tnfufficient 379 

Exceptions taken by fcqueftrators ; for that the raafter 
had not allowed them 6s. 8^. a day. They were 
allowed one ihilling a day each • 388 

A defendant ordered to ftand committed .unlefs caufe, for 
ill treating the perfon fervtng him with a fubpcena, 
. and that leaving the order at hii houift Ihould be good 
fcrvice - - - 477 

Service on defendant's cleik in court, ordered to be 
good fervice^ with notice of motion for breach of an 
injun£lion - - . 47g 

The defendant to prevent his being brought up by an 
alias pJuries habeas corpus, as often as he was turned 
over to the Fleet, removed himfelf back to the King's 
Bench ; ordered if he diJ not put in his anfwer oy^ 
the time, *an alias pluries would have iOued, the bill 
(hould be taken pro con/effh againft him • 53$ 

The Sheriff* of Chefler rcfufing to make any return to 
the mandate of the Chamberlain of C6^<r, upon an 
attachment ilfued out of Chancery againft tlie defend- 
ant to be executed, order to do it by a given time 55; 

Contempt on marrying a ward by commitment not fuf- 
fictent, held to be a confpiracy, and an information 
recommended • * 599 

Tenants ordered to attorn to lequefirators in me&e pro- 
cefs; but which his Lojrdfhip afterwards would noi 
•aforco - * • 62a 

Applicttioaa 
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Applications to empower fequefliators in mefne proccfs 
to gram learc«, refiifed - - 6^9 

A party being in Newgate under a criminal fentenre, 
cannot be brought up under a writ in raefne procefs, 
for the parpofe ofcharging him ; the le4ving of fuch 
writ with the (heriff fufficicntly charging him 658 

Defendant ferved with a ftibpocna to appear ; but not 
appearing, an attachment ifTued againd him for his 
contempt, and on his abfconding to avoid being at- 
tached, the Court ordered him to appear by a certain 
day, under the aft 5 Geo, 2. to render procefs effec- 
tual againft perfons who abf.ond, &c. - 662 

Defendants were in contempt to a fequeftration for 
want of their anfwer ; bill difmiffed againft them for 
want of equity - . - - 667 

A defendant againft whom the Serjeant at Arms was 
ordered to go, for not producing deeds purfuant to a 
decree, being a lodger and keeping hlmfelf locked 
up, except on a Sunday^ fo that the Serjeant at Arms 
could not execute bis warrant, and the plaintiffbeing, 
as it was fuppofed, without remedy, applied by motion 
that a commiflion of rebellion might iflue tocommif- 
fibners who can break locks, &c. bat it was denied ; . 
it being a writ, which if warranted, iflues of courfe 693 

A defendiant a prifoaer in the King's Bench prifon, un- 
der a criminal profecution, brought up by habeas 
corpus J and turned over to the priJon of the Fleet ^^-^ 
forma^ (to ground an order for a fequeftration), and 
from thence carried back to the King's Btnch, widi 
hiscaufe ; and immediately a fequeftration moved for 

. and granted * *• • 7TI 

Sequeftrators cannot fell goods fequeftered in mefne 
procefi, otherwife than to pay the cofts of the con« 
tempt to be taxed - * 1 j. 

Arreftinff a party going to attend, or returning from 
attending an arbitration, and being fummoned for 
' the purpofe, held a breach of privilege, and he was 
ordered to be difcharged • 789 

llie M^yor of Coventry committed for not obeying an 
order of the Court - - 78 c 

Two printers committed to the prifon of the Floet, for 

«- publifliing a letter touching the proceedings of this 
Court in caufes « - 794 

3 I 3 10. Decrees 
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lO. Decries, Orders, Rep9rts. 

If a feme many pending a fuit» and the caufc proceed, 
and a decree be madej it is not a ground to reverie' 
the decree - - - g 

On demurrer to anfwer to bill of review^ and fupple- 
mental bill to cany a former decree into execution, 
which wanted to draw into queOion, and have a new 
examination of the decree, it was ordered that no 
matter (hould be re-examined . it. 

Decree ad eomputandum enrolled, fome of the anfwcrs 

being omitted - - - 20 

Decree by furprife, application to difcharge it 21 

Bill taken pro confeffb againft one defend^nt^ and com- 
plete decree agamft the others - ^^ 
Court Rolls, &c. ordered to be delivered to perfonSy 

appointed to bold the Courts of Manors - * 6z 

Decree for a partition of an advowfon . 69 

On (hewing caufe againfi a decree by default, want of 

parties objeded ; the obje£lion allowed 92 

Exceptions do not lie to the MaQer's report certifying 

his opinion - - 93 8c 94 S. P. 

Defendant appears, and caufe coing off till a further 
day, when defendant makes d^faultj there may be an 
abfolute decree againfi him ' - '93 

Supplemental bill in nature of a bill of revivor, will not 
lie to carry a former decree into execution, which has 
not been made abfolute^ - - 100 

Matter dirtfied to make his report of his approving die 

draft of a conveyance - - 103 

Aft^r a decree niji, a'nd defendant's fecond default ; de- 
cree made abfolute, and defendant having obtained ian 
order to rehear the caufe upon terms, the Court 
would iu>t(lircharge the order - 109 

Order loft, redrawn > and entered nunc pro tunc 1 29 

A decree for eftabhlbing ihe rights ot the lord of the 

manor - - - ^ T54 

Plaintiff coming in under a decree in a caufe, in which 
he it no party,, in cafethe plaintiffs in the former caufe 
delay profecuting the fuir, may profecute the fuit in 
their names, indemnify bg them - , 235^ 

^efex)enc« 
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Refercace to the Mafter to review his report, in order 
to give liberty to take ohjeflions, for chepurpofe of 
grounding exceptions - - '^90 

Reference to the Mailer to enquire which oftwo fuits, 
brought in the name of an infant, was moft proper 
to be proceeded in - - 310 

Referen e to the Mafter to review his report, though 
it had been confirmed - - 3x3 

An order to acknowledge fatififadion on a Statute ^ 346 

The ddte and general purpprt of wills, &c. under 
which the plaintllT claimed^ being only flated in the 
bill by way of reference, it was referred to the Maimer 
to ftate a cafe of the rights claimed by the plaiDCt^* 
under the fcveral indruments « ^6% 

Though no objedlions were taken to the draught of ^ 
report, and it was confirmed ; plaintiflf permitted to 
take exceptions to the report, as if he haa obje£led to 
the draught ... V^. 

Pleadings and a decree are loft : A paper writing, dated 
the 25th OSiober 1684, ordered to be entered as the 
decree, and to he tnxoWcd nunc pro tunc - 370 

The Mafter ordered to fettle what fecurity the plaintiflf 
a foreign merchant was to give to anfwer cofls 37a 

Or^er to acknowledge fatisfadion on a Statute Staple 373 

Motion to difcharge an order for a commiflioh to exa- 
mine witnefTes on.a Mafter's certificate, proper 377 

Exceptions do not lie to reports relative to infants being 
truftecs, within the Statute of 7th Queen Ann. They 
mufi be objeded to by petition - 39; 

Commtflioners' certificate to be confirmed as a report 401 

Mafter to enquire if a party had attained the age of t 

twenty-one . - - - ii» 

Defendant having made default at the hqaringy order 
direfling an iffue, muft be an order nifi in the firft 
inftance ... 434 

To make an order in the nature of a decree on an in- . 

terlocutory application, it muft be made by confent 437 
Report of infant mortgagee being within the Statute 
of the ^th of Queen Ann being confirmed, the in* 
fant ordered to convey - - 540 

Tenantii ordered to attorn to (equeftrators under a fe- 
^ueftration for a duty - . 576 
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The bare filing of exceptions to a report, and not fetr 
ting them down to be argucdi is not caufe againil 
confirming the report - 604. 730 S. P* 

The execution of a decree (hall not be impeded lb long 
as it remains unappealed • - 67S 

|t is of courfe to except to a report that an examina- 
tion or depofition is impertinent, without previoufly 
taking objefiions, as the Mailer doth not deliver a 
draft of fuch reports - t 734 

Schedules of accounts referred to in the Matter's re« 
port, muft be annexed to, and filed with the report, 
and not entered in a book, and kept in tli^ Matter's 
office, as was attempted in this cafe ^ 789 

Bill by a legatee for his legacy ; there had been a fuit by 
another legatee, and a decree for account of tettator's 
efiate, and payment, . the plaintiff in this caufe at li** 
berty to profipcute that decree ^ 797 

\l. Demurrer. 

Allowed after a fequefiration ^v n 30 

Demurrer to an original bill to vary a decree, allowed 42 

Anfwer road to fupport a demurrer - 43 

Demurrer to a bill: order for difmiflSng the bill forwent 
of profecution before the demurrer was diQ)ofed ofj 
held irregular - . - ^ 55 

Defendant cannot demur, having obtained an prd^ for 
time to anfwer only - - 273 

Demurrer in the petty bag, made a cmcilium^ and or- 
dered to be arauedji and afterwards overruled 333 

A demurrer having been overruled for being too exten? 
five, a defendant cannot afterwards demur as to part 67a 

Defendant cannot demur after having obtained an order 
to anfwer only - - - (Jg^ 

A demurrer being allowed, the bill is out of Court, and 
the plaintiff cannot amend it . * yoi 

Demurrer to the whole bill ; the defendant having 
anfwered part i tbi^ demurrrer was overrule^ 712 

12. Elision. 

A creditor having come in under a decree, and prayed 
a commiflion to prove his debt, thovga he Vent no 

3 * . furthpl 
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fuither, held to hive made his ele&ion, and not per* 
mitted to proceed at law to recover his debt tf] 

Defendant ordered to elefi whether he would come in 
under the decree, or proceed at law ; after eleding 
to proceed at law, his eiefiion was difcharged, and 
he was admitted to come in under the decree 144 

Liberty given to the plaintiff to make a fpecial elefiion 182 
Application to difcharge. an order, f^f the plaintiff to 
make bis elefiion^ upon the ground that the matters 
for which he was proceeding againft the defendant in 
this Courts and at law were unconneAed * 558 

13. Examination rfWitneffis and herein of Commtfflony In^ 
terrogatories^ Def options^ and Publicaiion. 

A fuggeflion, that if certain perfons fliould die, their 
death would be very prejudicial to the plaintiff^s 
title, commiffion tflued to examine them, although 
the defendant had not anfwered - 2 

Before publication new interrogatories may be exhi^ 
hired to new witneffes, though a joint commiiTion 
hath been executed - . ^ 

Bill to perpetuate the teftimony of witneffes, will not 
lie where the plaintiff may try his right at law 14 

New commiffion - - 18 and 25 

Parties claiming a mortgage on efiates fequeftered, 
examined ^rtf inierejfejuo - 19 & 142 S. P. 

(A receiver having in the latter cafe been appointed) 

Examination of witneflbs on a commiffion of parti- 
tion * -> - • 21 

Examination of a peer "^ - 1^. 

Xhe depofitions of witneffes taken under a commiffion, 
the title of which was miftaken, ordered to ftand, and 
the miftake to be fet right * - 22 

New interrogatories after fome witneffes had been exa ^ 
mined, publication not having paffed, held regular 43 

Examination vivi, voce after publication - 49 

Witnefs by miftake examined after publication jq 

Witnefs ordered to attend and be fworn, and examined 
in four days - - - 60 

Will 
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Will ordered to be delivered to devifee, to be produeed 
on the commiflion, on bis giving fecurity to return 
the will - - . 65 

A* claiming a mortgage prior to the platntifPs right, 
examined fro intereffi Juoy and bis claim allowed 

72 and 94 S. P; 

Interrogatories exhibited to defendant touching hi< 
contempt - - - 8^ 

When defendant may give rules to pafs publication 84 

After anfwcr, defendant may examine witnefles diUne 
effi - - - - pa 

The courfe nn a witnefs' demurring to be examined un- 
der a commiflion - - 96 

Commiflion having been executed, and fealed with the 
depoficions by the commiflioners, was loft on the 
road, and picked up by two travellers. On affida- 
vit that they had not opened, or altered the lame, the 
depofitions were ordered to be received - 99 

The courfe where a witnefs docs not under ftand Englijb 103 

Examination of perfons going abroad de bene ejfe 112 

Plaintiff examined defendant on interrogatories before 
tlie Mailer, purfuant to the decree. He fliall not 
exhibit new interrogatories, but on fpecial application 128 

A defendant after he has been examined before ch6 
Mailer upon the account, may be re-examined upon 
new interrogatories without an order - 149 

Dcpofition of witnefs de bene eJfe publifhed in order to 
be ufed at a trial at law ; the witnefs being unable 
to travel - - * 182 

Queflion concerning examiner's right to take depoli- 
tions in the country - - 231 

Injunction diiToived, and depofitions taken on the part 
of the defendant publiflied, that they might be read 
as evidence at the trial at law - - 239 

The plaintiff admitted to prove his debt before the 
Mailer - - - 259 

Depofitions pubiiihed, notwitbilanding they were taken 
during an abatement - - 277 

Bill by creditors of teilator.: after thev bad examined 
their witneffes, they difcovered the neir at law fup- 
pofed to be dead was living ; what was done there- 
upon . - • . 280 

Pepofitioni 
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DepoGtioot refarred for fctndal - iSt 

' PlaintiiTs witoefs before be wai crors-examined fc- 
creted bimfeir; bis depofitioDi ordeied to be fop^ 
ptefled, unlefs the plaintiff procured bitt to attend 
in a given time - ^ - • 288 

Carrier ordered to deliver exbibits which bad been exa- 
mined to under a comtniffion for the examination of 
witnefles in the country * - \ 3^5 

Commiflionen' fnmtMMt for witneffes to attend, and be' 
examined not fuScient ; they muft be ferved with a 
fubpoena ^ - - 334 

An application for a copy of inte r rtigar o ii es relating 
to a contempt denied «. • • 33 j; 

A witnefs wito examined at the trial of an ejeAment; a 
new ejefhnem beiqg brought, (he was examined to 
perpetuate the teftimonv, upon the fame interrogator 
ries at thofe upon which the former witnefles had 
been examined ; and her teftimony was ordered to 
be perpetuated -* - * 33^ 

Will diough proved per teftes, not declared well proved 
in the abfence of the heir, but decreed to be efia- 
bliOied .... .34P 

A witnefs having been examined de bem effk^ bA a cotn^ 
miffion of ex parte^ and dyin^ before he was exa&^ 
mined in chief, and the commiflion being loft, what 
was done thereupon ' . - - 35a 

licave given to a plaintiff on a bill td perj^uitle thiei' 
reftiinony of witneffes^ to fue out a cotiiraiffion to 
examine witneffes, thoin^ no anf^er were eoMie in 355 

t^epofition of a witnefs refiified, bavitig been firft exa-* 
mined in Court ... 3jg 

The defendant had liberty to examinb plaintiff as ar 
witnefs. J^ff. ... 38a 

Witnefs examined de bene ejfe^ on affidavit that he Was 
gone to Scotland - - - 454 

A p^rfon may be ordered to come in and be examined 
fro inienji Juo^ as well againft a receiver, as ^inll 

, fequefifatbrl -- - - 471 

l^tnefs having been examined on his going to the^P^ 
Indies^ and being afterwatds in /rri&ri, held he muft 

be examined in diief ' - - - 473 

Witnefi 
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WitneHi examined de tern ejji afterwards becoming in« 
tcreftcd -^ - - 51, 

A witaefs examined in chief before the hearing can- 
not afterwards be examined before the Mafter^ with- 
out a fpecial order^ and then not to any matters be 
has been before examined to« or in which he mair 
be interefied^ and the Matter is to fettle interrogato- 
ries . - - - ^08 

The time to examine to the credit of a witnefs b, after 
publication is pafled, and the applicatioo for it ii of 
courfe, and not founded on affidavit - 532 

Witnefs going to fea, examined de hem ejfe^ in order to 
ufe bis evidence at law : Notice of trial being ffiven, 
and the witneb not being returned* bis depoutions 
ordered to be publiQied « - 540 

The mode of proceeding on examinations /r^ interne 
fu9 - * - - 540 

Exceptions do not lie to a Matter's certificate of his 
having fettled interrogatories - 548 

There being but one witnefs againft an anfwer* the 
Court direfled an iifue - 550 

Depofitions fupprefled, becaufe plaintiff's folicitor was 
one of the commiflioners - - 563 

After having replied to a defendant's anfwer, he is qot 
to be examined, for it cannot be faid, be is not inte- 
rcfted - - - 595 

DepoGtions of a witnefs taken before a Mafler after ^ 
decree^ (the witnefs having been examined in chief 
before the hearing), ihall be fupprefled - 639 

The competency of this Court in examining viva vou 
allowed at law to ground a profecution for perjury 641 

Giving notice of the execution of a commiflion to 
examine witnefles to the plaintiff in an interplead- 
ing bill, and not to the defendant, held to be good 648 

Matters of importance in the caufe lying within the 
knowledge of one perfouj he may be examined di 
heneejji - - ib. 

A co-plaintiff examined to prove a deed, to which he 
was the only furviving witnefs, allowed by confent tf^Q 

It is of courfe to examine a guardian ad liiem as a ^it-^ 
liefs - " r 781 

Heir 



INDEX. 861 

Page. 
PRACTICE eontinuid. 

Heir at law by his onrvr^r admitted the will, but died 
before the caure was brought to hearing, and left an 
infant heir ; and by a bill of revivor the infant was 
made a defendant and the fuit revived. It was held 
that the will mufl be proved per tefta againft fucb 
infant heir - - - ' 787 

Depofitions of witnefles taken de bene effi in 17 11, and 
publication not bavins paOed tili 1743, the depofi- 
tions ordered to be publifhed, without prejudice 788 

Depofitiotis fupprefled, becaufe the clerk of the plain- 
tifiPs folicitor, fat as clerk to the commiffioners 793 

The plaintiff is fir& entitled to fue out a commtffion 
to examine witneffes, and if the defendant hath an 
opportunity to examine his witnefles, and doth 
not, he 18 not intitled to a new commiffion ; but if 
the plaintiff negleS to fue out a commifSon, the de- 
fendant may • - -* ib, 

A bankrupt plaintiff, thouoh he hath obtained bis cer- 
tificate and hath releafed, cannot be examined as a 
witnefs, as he is liable to cofts - 799 

A witnefs whofe evidence had been rtjefiedatthe bear- 
hearing, under particular circumfbnces, examined 
again before the Mafter after the decree, but the 
Matter to fettle the interrogatories - 750 

14. tJiaringSf Ri-bearings^ and Appeals. 

Bill of review reheard •* *. 15 

Supplemental bill to carry a decree into execution after 
an appeal " ' T 33 

The courfe purfued when a certiorari caufe is brought 
to hearing *> - " . ib. 

Bill difmiflcd owing to the neg1e£l of the plaintifPs fo- 
licitor, and the order of difmiffion enrolled \ the 
enrolment difcharged, and the caufe reheard 61 

Supplemental bill in nature of a bill of review cannot 
be heard till a petition to rehear the original caufe 
isprefented . . . tf <f 

The folicitor of the plaintiff an mfant, having fuffered 
the bill to be difmiffcd for want of appeanng at the 
bearing, and the order of difmiiSon to be enrolled ; 

tbt 
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the imobnent was fet a(kb» after the plaintiff bad 
attained twenty-one, and he was heMat ubetty to re- 
hear the caufe - • ' 131 

Decree njfi for default of appearing made ablblute ; the 
defendant aftejrwax4s permitied to rehear the caufe 
upon terras - - - 145 

Appeal difmified by the Houfe of Lords, without go- 
ing into the merits, being in the nature of an ori- 
ginal hearing - - . 287 

Decree njfi made abfolute, and proceedings before the 
Matter : defendant ro be at liberty to rehear upon 
terms - - - 1198 

tf plea be allowed, and the caufe is heard, the defend- 
ant is to open the cafe - - 338 

Bill decreed to be taken pro eonfeffi againft hulband and 
wife, (on 2zdyan, 1762}, reheanl on the petition 
of the wife, the hufband being dead - 350 

Caufe heard at the Rolls. The decree appealed. The 
caufe heard on the a|^eal : Afterwards appeal re- 
heard by Lord Camden C. at firft objeded to, as 
againft rule - - - 426 

A plaintiff cannot fet down a caufe until after pubiica« 
tion is pafled, unlefs it be enlarged at the infianceof 
the defendant, and fo as not to binder the plaintiff's 
fetting down the caufe - - 495 

Before inrolment of the order made on arguing excep- 
tions to a decree of charitable ufeS^itmay be reheard 519 

Exceptions ought to be fet down before the Lord 
Chancellor, but on fpecial reafons may be transferred 
to the Matter of the Rolls - - 5o^ 

The caufe reheard, notwithftanding the parties ha^ en- 
tered into an agreement, which was inade an otdef 
of Court, not to rehear the caufe - 61 1 

It being agreed by both parties, that the hearing and 
determining the demurrer in this caufe, would tak^ 
the whole term ; and each fide being determined to 
carry it afterwards to the Houfe of Lords, the 
Lords Commiflioners allowed the demiirrer^ without 
giving the teaft fctntilla of opinion - 616 

7 The 
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The plaintiff allowed to rehear the caufe^ when his bill 
had been difroifled for want of his appearing at the 
hearing - _ - . 7^3 

A bill merely to eilablifli a will, and to execute th^ 
trufts^ without praying any thing more, is not to 
brought to hearing, and if brought to hearing, will 
be difmiifed with cods - - 805 

15* Infants* 

Guardian afligned, for an infant abroa ! to anfwer 3 1 

Commiflion to afTign a guardian, on affidavit of the 
danger of bringing infant into Court - 74 

Inftances in which the Court hath given leave to a de- 
fendant late an infant, to put in a new anfwer on at- 
taining the age of tweoty-one - 89 

Where it bath been refufcd - - ib. 

After caufe heard and decree made, the prochein amy 
died, a new prochein amy ordered - 346 

Where money is given in truft for all the children of 
their father living at his deceafe, though the father 
and mother are fo aged, that their having more chil- 
dren is improbable, the Court will not prefurae it to 
be impoflible: but in Tuch cafe, upon confent of the 
father, and of the orher children, that their (hares 
fhould remain to anfwer what an after born child 
might claim, the Court ordered the (hare of one of 
them to be paid - - * 374 

Though infant were not a truftee within ftatute of 7th 
of Queen Ann, the purchafer ordered to hold and 
enjoy till the infant attained twentyK)ne, and then 
to apply that he might convey - - 39s 

Infant reported not to be a truftee within the ^th of 
Queen Ann, Lord Chancellor thinking he was, or- 
dered him to convey - - 394 

Where a iruft to be executed veils in an infant, he doth 
not come within the flatute of 7th Ann^ to enable 
infants to convey, buthemnft be decreed to convey, 
on a fuit for that purpofe * - - 400 

. Infant devifee-of the equity of rcdeir;ption of a copy- 
hold decreed to join in a fale, allowed to (hew caufe 
againft the decree, when he came of age - 443 

Application 
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Application to approve of tibe marriage of an infant 
under the fiatute a5th Geo. 2. the telamentary guar- 
dian bebg in parts beyond the feas -* 459 

Infant mortgagee of land in St. Chrifttphet^n ordered to 
convey^ after a doubt, whether the fiatute of Qiiecn 
Ann extended to eftates out of the kingdom - 569 

The mortgagee of a mortgage in fee dying inteilaie, ind 
his heir being an infant, and one of his next of kin, 
and confequently entitled to a Ihare of the morrgage 
^noney ; the Matter would not find him to be: an 
in&nt mongagee, within the fiatute of 7th of Q^icen 
Ann^ for that he was not, as he conccivedi a mere 
naked mortgagee, but the Lord Chancellor upon it's 
fianding over to confider it, was clear he wds a 
mortgagee within the a£^, and direSed him to Convey 609 

Reference to the Mafter to enquire whether the piain- 
tifF's late father, had appointed a guardian for ilie 
plaintiff; and if not, that the Mafter fliould approvQ 
of a proper perfon to be appointed guardian of the 
plaintiff an in&nt - - ^7^9^ 

The Court after doubting, granted an order, to appoint 
a euardian of the plaintiff, the infant, on filing the 
bill, and before the defendant had appeared 73$ 

An infant, thefurviving life in a Bifliop'$ leale, not be- 
neficially interefied, held to be an infant trufiee 
within the fiatute of the 7th of Queen Ann 737 

Mafter to enquire whether an infant was fo within the 
aS of the 29th Geo. a. and if he were, whether it 
was for his benefit to furrender old leafcsj or to 
take a new leafe . . ~ 74^ 

Application to approve of a perfon to be appointed 
guardian of an infant, and for his maintenance,^ 
there being no caufe in Court - 769 

-The form of an order giving leave to a male infant to 
marry, after a reference to theMefter, to confider if 
the propofed match were proper, and to approve of 
articles - - - 801 

• Iffiii^ Trial at LaWf and Cafr. 

Trial at law relating to a will • 18 

Vcrdifl againft veicuQ - «» « 20 

Iffuc 
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I flue to try and fettle boundaries of two manors by a 
fpecial jurv, and to have a view - 46 

Fafis of a ca(e for the opioioa of the Judges ftatej in 
the order by the Court - - .73 

New trial granted on payment of the cofts of the former 87 

The form of an iffue to try who were the co-heirs of 
the lare Duke of Bucks - - ib. 

Ifl'ue to try if certain papers were forged ; on being found 
fo« they were cancelled in Courti and kept by the 
Mafler - - - ' 7,6^ 

A trial at law (lire£lcd by confcnt to try the right of 
flopping up or obftru3ing lights^ and a view to be 
had to fee if the new buildings are on old founda- 
tions - . - . 277^ 

An iflue direded to try, whether tite plaintiff or the 
defendant was heir at law - - 44.3 

Reference to a Mafler to fettle a cafe for the opinion of 
the Court of King's Bench - 474 

Trial of iflue at bar of King's Bench ordered on terms 495 

Two new trials of an iflue divijavit vel mn^ granted 
at the inftance of the heir at law, upon terms 500 

A defendant negleding to name an attorney for the 
purpofe of tryinff an iflue out of this Court, was 
direfied to do it m four davs, or the iflue to be taken 
as tried, and a verdi£l for tne plaintiff - 521 

When a bill is retained, with liberty for the plaintiff to 
bring an a£lion to efi^bltfh his right, and there is a 
verdifl againft him, it not being to fatisfy the con-i 
fcience of the Court, the party muft apply to the 
Court Mfhere it was. tried, tor a new trial « 576 

^ new trial granted of an iffue, to try whether a bank- 
rupt had committed an aCl of bankruptcy at a given 
time» founded on a general aftignment of his eSe£lsj^ 
when not indebted, and in full credit - 583 

A new trial of an iflue devifavit vel non ; the heir at 
law paying the cofls of the former trial - 683 

17. Pauper* 

Pauper claiming as heir at law - 31 

Executor, or /Ulminiftrator cannot fue as a pauper 136 

A pauper can have no more than pauper's coiU 427 

Vol. L 3 K Pauper 
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Pauper cannot appeal « • 504 

A perfon ordered to be examined pro inUreffe Juo was 
permitted to profeciUe, and make cot h«r rigbe, in 
forma pauperis • . • ^gg 

18. Pka. 

Plea by hufband, in the name of himfelf and liis wife 1 3.. 
Plea to a {xxhpccm fcire/acias^ to revive a decree allowed 34 
Queflion whether to a plea the plaintiff bad a right to 

reply generally, and examine at large - 510 

After time to anfwcTj a pica put in held good 554 

79. Privilege. 

A fequeftration ntyi againfi a peer^ ox member of parlia- 
ment for want of his anfwer; if he anfwer, and the 
anfwer be reported infufficient, the plaintiff muft 
move again for a fequeftration nifi - 152 

Arrefting the fervant of a foreign minifter, though not 
lodging in his houfe^ held to be a breach 9/ privi- 
lege, within the Statute of 7fh of Queen Jnne. 274 

ao. ProcefSf and herein of Suhpctna and hjunfiion. 

Service of fubpoena on the mother of infants, to appear 
and anfwer, they being fecreted, deemed good fcr- 
vice on ihe infants - - 18 & 77 

'Service of fubpcena on the attorney of executors 26 

Service of a fubpoena on an agent under a letter of 
attorney - - « 2^ 

Inju^iQ ion for want of an anfwer - 1% 

Subpoena to compel relators to pay a fum of money : 
on non-payment, a dijiringai iffued - ^ j 

Order for defendant to appear to bill, under fpecial cir- 
ciimftances, enlarged for three months - 74 

Service of a fubpoena to appear^ and anfwer on the 
agent, or fa£lor, in England^ of another defendant 
who lived in Jamaica^, ordered to be good fei- 
vice - - 102 & T37. S. K 

Injun£lion revived on the defendant's praying a 
dedimus to anfwer an amended biH • 109 

Proccb 
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* Procefs againft thehuiband and wife, but to be ftayed 

againft the hufband, the wife having abfconded 133 

Service of a fubpoena for cofls, the clerk in court ' 
being dead, and the fuit abated, and no otlier pro^ 
ceeding to be had, but to recover the coils, on th^ 
folicitor for the furviving defendant, ordered to be 
good fervicc - • - t66 

A comm'rflion of melius inquirendum dire£lcd to iflue in 
this cafe for the king « - 264 

A father ordered to difcover where the infant was, 
that he might be ferved with a fubpoena 353 

Service of a fubpoena on an infant perfonally, not good 439 

EfTcds fequeftered, falling fliort of a duty decreed, thd 
order for the ferjeant at arms renewed for the refidue 443 

Service of a fubpcena to revive on the defendant's clerk 
in court in the orfginal caufe, refufed - 545 

A fimilar application, as in the above cafe, and refufed, 
after folemn debate and great confideration • 546 

Service of a fubpcena |o appear on the defendant in Scst'^ 
landy being out of the jurifdidion of the Court, the 
propriety of ifluing an attachment under doubted, 
though thought by the Mafter of the Roils, and 
mod of the praAitioners, to be regular - 587 

Delivering the body of the fubpcena to the defendant's 
wife, at his dwelling houfe, which (he threw down, 
and the folicitor afterwards thru (I under the door, 
held to be good fervice of fubpoena to Oiew caufe 
againft a decree ... jp5 

The replying to an anfwer, the ferving a fubpoena to 
rejoin, and giving rules to produce witneifes will 
not prevent a defendant from moving upon his an-* 
fwer to diflblve an injundion, unlefs caufe 684 

Application to difcharge a fequeflration iflued againft 
the defendant, for breach of an injunflion to ftay 
wafle, upon the ground tliat the defendant had put 
in his anfwer, and that therefore it was irregular i but 
as tlie injunflion was in force, the defendant not 
having applied to diffolve it, the Court denied the 
motion - * » ^03' 

All that is ncceflary on the afHdavit to ground an appli- 
cation that an injunclion may extend to ftay trial, 

3 K ^ yh 
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is, that the party^ caimot Tafdy proceed to trial, until 
the defendant bath put in his anfwer - 728 

Affidavit for an injunflion to ftay trial need not be 
particular as to the dtfcovery expeded - 729 

Quefiion whether a peer who lived in the country, and 
was there at the time of Ix^ing ferved with a letter 
mifllve, and a {iibpccna to, appear to the plaintiff's 
bill, both houfes of parliament being at that time 
convened and alTembled, fliould be confidered to be 
in town : Lord Chancellor was of opinion be was 
to be confidered as being in town ; but the matter 
was compromifed - - 744 

If after an injun^lion is diflblved, the plaintiff amends 
his bill, and requires a further anfwer, and the de* 
fendant prays a iledimus to take his anfwer; the Court 
will conCder it as dilator}', and will revive the in- 
junction ; but it muff be upon notice, and a fpecial 
application - . - *»j^ 

An infant having a day to (hew caufe againff a decree 
of foreclofure, after he attained twenty-one, having 
attained that age, and having left the kingdom before 
he was ferved to avoid his creditors: Application 
to ferve his clerk in court with the fubpoena ; Lord 
Thurlow thought It mud be perfunal fervice ; but it 
being again moved, upon llrong alEdavit, it was 
granted , - • - 764 

Application to ferve the clerk in court, for plaintiffs 
in the original caufe, who were defendants in the 
crofs caufe, with a fubpoena to appear, and to an- 
fwer the crofs bill^ refufed, as being contrary to all 
rule - - - - 7^6 

21. Purchafpi and herein of Biddings, Sale^ and Depojii. 

Service of a writ of execution of the order to join in a 
conveyance of lands fold under a decree on the 
huflband, ordered to be good fervice on the wife 91 

Solicitor on behalf of (ham bidders, obtained an order 
to open the bidding: on the report of their being the 
beft bidders and their not proceeding; the folicitor 
was declared to fland as the beft bidder, at the pi ice 
at which he opened the bidding - 289 

Part 
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Part of elbte being fold under a decreet and the incum- 
brances difcharged, deeds and writings in the maf- 
ter's ofEce ordered to be delivered to the tenant fur 
life, on affidavit of notice - - 298 

Sale of a plantation at Saint Chrijlopher^s decreed for 
farisfadidn of money charged on it - 43 1 

aa. Reaiver. 

Receivers appointed on their own recognizances 68 

Inrolment of recognizance entered nunc pro tunc 90 

Receiver appointed of partnerfhip fiock in the brewing 
trade - - - 114 

Order that a receiver might difirain in the names of 
truftees - - - lao 

A receiver appointed of two-fifths of an eftate 478 

A receiver of an infant's eftate ordered^ upon filing the 

' bill, and before a fubpoena to appear had been 
ferved - - - 580 

A fecond mortgagee cannot have a receiver, the mort 
gagor living, without the confent of the firft mortga- 
gee, becaufe tlie Court cannot prevent the firft mort- 
gagee from bringing an eje£iment againft the receiver^ 
as foon as he is appointed - 608 

The proper way to bring a report, appointing a receiver, 
before the Court, is, by exception to it - 687 

Where fatisfadion is fought out of real aflets defcended 
to an infant heir, fo that the parol may demur, the 
Court will appoint a receiver of the real eftate de- 
fcended - - - 695 

Tenants dii-cfled to pay their rents in a given time, on 
the firft application, or to ftand committed ; and the 
receiver to beat liberty to diflrain on one tenant 787 

A receiver having been appointed, with the ufual direc- 
tions for the tenants to acrorn, and a tenant having 
been ferved with a writ of execution of the order, 
and arrefted upon an a;tachment, and turned over to 
the Fleet, fequeftration refufed - 79? 

Receiver appointed of an undivided eflate - 800 

23. Solicitor^ and herein of Six Oeris and Sixty Qeris. 

Solicitor grofsly negligent may be attached - 1 29 

. Application for the attorney of an executor in contempt 
for not appearing to pay money received tot the ufe 
of the executor, refufed - * 135 

A party 
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A party refirained frotn paying any part of the bill of 
fees, 8cc. due to her folicitor, until the clerk in 
court, employed by him in the caufe, was fully paid 
his bill - . • ^ 204 

The reafons for foing out fequefiration againft a defend- 
ant^ who is one oi the fworn clerks of the court, for 
not putting in his anfwer, inftead of applying firft, as 
was formerly the pradice, for an oilier to fufpend 
him - - • • ^2^ 

A client not liable to the agent employed by bis foljcitor, 
farther than what he m<iy be indebted to his folicitor, 
for bufinels done in the caufe - ^ 804 

24. Writs. Se« alfo Ne Exeat Regno. 

A defendant^ againll whom a fupplicavii had iflfued, 
complaining the articles to ground it were not fuffi- 
cienfj and producing a certificate of his good beha- 
viour, the Court reterired it to the two next judices 
of the peace in the neighbourhood^ to enquire into 
it - - - - 5 

Writ de homne replegiando * - 23 

Habeas Corpus to bring up a bankrupt committed by 
commiflioners for not anfwering their aueftions 6^ 

The courfe of proceeding on a writ de bomine repligi'^ 
andof and writ de withernam. The procels is, firft, 
a capias in withernam ; if nihit returned, then an alias 
capiaSf pluries capias, exigent, outlawry. If the 
defendant appear, he mult find fecurity, or fiand 
committed; if he give fecuritv, then the plaintifiF 
mud declare, and proceed to trial « 137 

Curfitqr to make out an original in trefpafs queure clau'^ 
Jumfregit^ and the party not to apply to the filazer 221 

A writ of certiorari returnable in the Court from 
whence it ilTues, and it muft be to return the record, 
not the tenor of the bill in the mayor's court 233 

The Court refufed to fuperfcde a writ de excommunicato 
capiendo - - - ^^j 

Application to quaOi writ of error in Exchequer in 
qui tam adions in the King's Bench - 575 

Courfe of proceeding to be obferved previous to an 
application for a writ of afliitance ^ 5i7 

Reafoni 
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PRACTICE continuid. 

Rcafons for granting a partial or Ihort writ of execu- 
tion of a decree - * - 689 

A writ de ventre tnfpUiendOf on the applicdtion of an 
hares fa^us - - - 767 

The curfitor was ordered to tnake out a writ de ventre 
infpiciendo - - - ' ^Zl 

PREROGATIVE. 

A bond to the king, in his political capacity^ fubiifts 
to bis fucceflbr • - - 2^ 

Prefentatim to a Church. 

The purchafer of an advowfon knowing at the time of 
the purchafe that the incumbent was on his death- 
bed, and who, in faQ, died the next day: j^ti* 
Whether the contraA was fimoniacal and void ? 516 

When the mortgage merely of an advowfon is become 
abfolute in the mortgagee, he may prefent - 652 

Flint chapel : In whom the right of nomination of a 
curate, whether in the Bifhop, who is finecure rec- 
tor, or in the vicar ? Held to be in the vicar, with* 
out power of removing ^ - 783 

PRIVILEGE. Sec Pra^ice. 

PROCESS. SetPraaice. 

PURCHASE. 

t. Who JbaH be a Purchafer f 

The vendor of a real eftate dying belbrr the contraft 
entered into by him for the (ale was completed, hit 
heir at law, an infant, declared to be a trufiee^ 
within the fiatute of the 7th of Queen Anne^ and di- 
reAed to convey - • • 73P 

2. fFhere lite mujt fee to the afpUcatm of the Purchafe 
Monej. 

The contrador for an elbtte deviled to truftees to felly 
fubje£k,to particillar charges, mull fee the money ap» 
pliod in payjB^ of fuch charges \ but if only Co fell^ 

be 
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PURCHASE continued. 

he hath noihing to do with the application of the 
money * • . • 649 

RECEIVER. Sec Pruaice. 
Ri;PORT, SeePraSiice. 
REVIVOR. SecPraJIice. 



SATISFACTION. 

A debt held to be fatisfied by a legacy «• 331 

Two thoufand pounds paid by the tefiator, on the 
marriage of his daughter, with a covenant to pay 
four thoufand pounds more on his death, an extin- 
guiOiment of two legacies given by the will to his 
iaid daughter - * • 353 

As to a provifion by one infirument being in fatisfac- 
tion of a provifipn by another - - 405 

Where a larger legacy, by a codicil, was held not tq be 
a fatisfa^lion of a legacy by the will - 461 

A legacy, though greater dian a debt due to the legatee, 
held not to ^ faiisfadion of the debt * 543 

Bill to be paid two legacies, of 200/. each^ J^. 
Whether the lad was in latisfaflioo of the firit i 
Kcld not to be fo - r - J7* 

SCANDAL. See PUaJiifi. 

SUBPOENA. Sec Prague. 



TENANT for LIFE, or YEARS. 

When deeds are in the hands of a tenant for life, the 
Court will not take them out of his hands } but when 



tbcjr 
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TEKAftT for LIFE or YEARS etmfinued* 

they arc not in bui hands^ the Court will not order 
them to be deliveitd to him - • 650 

TENANT in TAIL. 

Tenant in tail refufed a ditcovery of a fettlcment from 
his father tenant for life ; and alfoan injundion to 
flay waflej his father being difpuniihable for wafie ^38 

TITHES. 

Queflion as to tithes of looping #f ancient poHald 
oaks, and of beech woods ai WcU «s the bodiea as 
lopping . * • a44 

TRADE and MERCHANDIZE. 

Reprifal was faid to be common drawback # 710 

TRIAL at LAW. See Praaica 

TRUST and TRUSTEES. Stt Equi/y. 



W 

WASTE. See alfo It^wUlfUn. 

Tenant for ninety-nine years^ if he fo loflfg Hire, wSfb^ 
out impeachment of wafte, except voTuntaryt re-i 
mainder to rruftees to preferve contingent remain- 
ders^ remainder to firft and other Tons in tail malcy 
remainder to A. in fee having no fon agrees with 
A. to fell timber, and to divide the profits: The 
tenant for ninety-nine years has afterwards a fon^ 
who recovers from A*s rcprefentatives - 28J 

WILL. See alfo Divife and Legacy* 

I. ExtcuticH of. 

Truft of a copyhold will pafs by a will not attefied 
according to the flatute of frauds . « 7^ 

Vol. J. 3 L A will 
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jd will not figaed by the teftator in theprefence of wit- 
xiefles, but acknowledged by him to the witnefles to 
be his figning, held to be good as to land - 158 

Will eftablilhed on the admimon of the heir at law 25b 

Where the te(latrix fat in her coach^ at the door of 
the attorney's houfet wt^ile the witnefles attcded tlie 
will - • - 586 

3* Revocation of. 

Refidue devifed to executors, in nature of joint te- 
nants ; the will is revoked by a codicil, as to one ; 
the other (hall take the whole - l6l 

A will eilabliihed as to lands, acknowledged only by 
the teftator, in the prefence of three witneffes ; and 
held alfo to be a revocation of a former will of land 225 
A grant of an advowfon, and a deed declaring the tru^ 
though for a particular purpofe^ held to be a revoca- 
tion of the will as to the advowfoq - 25$ 
A recovery after a will, though profefledly with a view 
to confirm it, held by the judges, upon a cafe fent to 
them, a revocation of the will \ and perfonal proper- 
ty, direded by the will to go with the real efiate 
devifed, held to be revoked alfo - 397 
A mutual will by the hufband and wife, if revoked^ 
muft be revoked jointly ; or if revoked feparately» 
notice muft be given to the other party of fuch revo*' 
cation * - - 419 
Alteration of a teftator's circumftances, namely, mar- 
rying and having a child, held to be revocation of the 
will - - . - 445 
Renewal of leafes for lives, a revocation of the will as 
to thofe leafes, but not of leafes for^ yearSj they 
being perfonalty -. - - 500 
Mortgage to the devifee, after making th^ will, no revo- 
cation of it - - - 538 
Queflion whether a contra6l by teftator after bis will, 
for fale o'* an efiate thereby devifed, is a revocation 
of the will as to that devife, and defcends to heirs ; or 
whether the contrail is to be performed, and the 
purchafe money confidered as perfonal efiate i Held 
to bd part of the perfonal eftate ' • m 562 

Real 
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WILL continued. 

Real efiate devifed to tnifieep to fell, and to pay the 
purchafe money to particular perfons, naming them: 
The teftatrix afterwards fold the eftate» held to be an 
ademption of the fpecific devifes - 645 

3. RepubUcation of. 

Republication by a codicil, when, and when not 41 i| 

WITNESS, See Evidence and Praeiice. 
WRITS. See Praeiice. 



f riottd hf A. Stnhtiii Ltw Frinter to His Majef^y, 
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